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To you I oflter this volume on the Roman 
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of Heidelberg. To have heard your noble lectures, 
and to have enjoyed the friendship of Von Yangerow 
and Mittermaier, I esteem among the greatest 
privileges of my life. 

With much respect. 

My dear Geheimrath, 
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FREDERICK TOMKINS. 



PREFACE. 



The Introduction will sufficiently explain that the 

present work, of which the first instalment is now 

» 

presented to the public, is strictly elementary. It 
is believed that it contains information that will be 
useful to students of the law, and not only to them, 
but to others who feel an interest in general juris- 
prudence. The second part is well advanced as far 
as the manuscript is concerned. This is mentioned 
to assure those persons who purchase the first volume 
that the second will be forthcoming when required. 
The subsequent part will treat of the following subjects, 
and in the same order as here indicated. Bights and 
the Actio, Possession, Property, Obligations, and the 
Law of Succession or Inheritance. The Institutes 
of the Eoman Law, as far as Rights and the Actio, 
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as well as Obligations, are already written. Materials 
for the other subjects are also at hand. If this work 
should find favour with the profession and the public, 
it is intended to publish the History of Eoman Private 
Law, and also a more minute and careful treatise on 
Modem Civil Law. 

I am under great obligations to the Kev. John 
Waddington, D.D., and to William G. Lemon, Esq., 
LL.B., Barrister-at-Law of Lincoln's Inn, for their 
careful perusal of all the proof sheets. 



FREDEKICK TOMKINS, M.A., D.C.L. 



f » » 



TempU^ June bth^ 1867. 
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INTRODUCTION. 



The object of a TreatiBe on the Institutes of the Boman 
Law should be to present a compact and brief explana- 
tion of the private law of Borne as it existed at the 
time of Justinian. It may be asked of what advantage is 
the study of the ancient laws of a people long since ex- 
tinct — of laws which, to be satis&ctorily studied, must 
be contemplated through the medium of a language 
that has ceased to be spoken ? To the student of ju- 
risprudence on the continent of Europe this question is 
easily answered. To the German jurist the importaace 
of t4 «tady is evideat. In Germany the EoLn law 
is no longer a foreign law, but either forms a substan- 
tive part of the law or, as in Prussia and Austria, lies 
at the very basis of the national jurisprudence. Its in- 
troduction into the legal system of these continental 
nations was not a mere accident, and by those who are 
competently acquainted'with the barbarous institutions 
of the primitive tribes, the introduction of the Boman 
law is not regarded as an eviL There is a point 
when the stem primitive laws of a rude people, must 
yield to more reasonable and scientific principles. It 
was even so with the Bomans themselves ; the strictness 

B 



2 INTRODUCTION. 

of the^ civile was not proof against the laws of the 
neighbonring Italian tribes known as the jus gentium. 
We cannot deny the £ax)t, that for many centuries the 
jurisprudence of ancient Borne has exerted an immense 
influence on all the nations of Europe ; and although 
it has been supposed, and probably with correctness, 
that England has been least influenced by these ancient 
laws, fuller iDform^tion ^ to o^r own jurisprudence 
and a more accurate acquaintance with the laws of 
Bome, added to the more searching inyestigations of 
the present time, will prove that our own legal system 
has been affected to a much greater extent by the 
Boman law than it has been th^ &shion to admit. Mr. 
Long has briefly indicated the extent to which our 
Bracton was under obligations to the Boman law. 
Whilst Bracton divides hi^ work, " De Legibus et Con- 
suetudinibus AngU8S;i" ^lto fiye books, the general 
arrangement is that of the I^stitute^ of Justinian, (a) 
The definitions of Bracton are often mere modifications 
of the de^tions of the Boman law, and the student 
of the Boman law as it existed in the middle ages 
will derive valuable assistance even from the perusal 
of the writioga of Bracton. {h) 

There^^is also a period in the jurisprudence of civilized 
states when legislation, that has been fragmentary and 
unscientific, advances to the stage of codification. That 
England is approaching to the period when its entire 
system of laws must be codified, some of our ablest 
living jurists do not hesitate to affirm, and indeed, this 
codification has, in some special departments of our 

(a) Bee Geo. Long's Two Leotnres rived oonsiderBble aid in writing his 
in the Middle Temple, p. 93. 1846-7 « HisUny of Uie Boman haw in the 

(b) Prof. Hittermaier, of Heidel- Kiddie Ages/' from the penual of 
berg, etated to the anthor that Ba- Braoton. Bee also Maine's Ancient 
▼igny had told him that he had de- Law, p. 82. 
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legislation been partially attempted. A code can 
only rest npon that for a basis which is already re- 
ceived; it is upon the ju% reeeptum that it must be 
based. It is not, however, upon the mere accidents of 
legislation, that a code can r^ose; but mainly upon those 
universal and scientific principles which are found in 
the jurisprudential systems of every age and every nation. 
Upon such a strictly scientific basis did the la^ of 
Borne in an eminent degree repose. During a long 
succession of ages their jurists strove, with an acuteness 
and care that reflect honour on the human intellect, to 
avoid every flaw in their legal principles ; or, as they 
technically expressed it, to avoid everything that was 
melegoM — ^that is to say, everjrthing that was contrary 
to analogy, or did violence to the symmetry and beauty 
of their legal system. It is thus not to be wondered 
at, that the jural principles of such a nation should 
have influenced the laws of the civilized nations of 
this eastern hemisphere during the march of fifteen 
centuries. Nor will it seem strange, that our most 
eminent judges in the various departments of our 
jurisprudence have found the clue to the solution of 
many difficulties in the principles of the Boman law. 
The most valued decisions of a Holt, a £enyon and a 
Scott, and especially the fine distinctions of the last, were 
simply pertinentandable interpretations of the principles 
of the Civil law. The scientific value of the Boman law 
is also established by another fact — ^namely, that in 
France, in Austria, and in Prussia, where the legal 
systems have assumed the form of codes, the principles 
of the Boman law are first taught as furnishing the 
best basis for all subsequent legal knowledge; and 
an acquaintance with these principles is regarded in 
these countries as indispensable for the educated jurist. 

» 2 



4 INTRODUCTION. 

But it may be asked, why should the study of the 
Eomau Law occupy the mind of the student at the 
very threshold of his course ? The simple reply is, 
because it will be found to lie at the foundation of 
our own jurisprudence. It famishes the pattern upon 
which many of our legal principles have been formed, 
and an early examination and knowledge of its doc- 
trines cannot be dispensed with, if we would attain to 
a systematic acquaintance with our own law. It would 
be easy, by quoting instances, to establish the truth of 
this assertion ; but the careful student of these pages 
will easily and more advantageously ascertain and 
verify its truth for himself. 

The study of the Eoman law resembles the study of 
the Greek and Eoman languages: these languages 
remain to us, and are conned with diUgence os a train- 
ing for both youth and age, not so much on account 
of their immediate practical utility, but because of the 
refining and humanistic elements which they contain. 
The study of the Eoman law is growing in importance, 
as is evident from the increased attention bestowed 
upon it in England, in Scotland, in France, and in 
America. In all these countries it is beginning to be 
regarded as the true basis for juridical knowledge. 

Why, however, should the Eoman Law be treated 
institutionally? Why should there be elementary 
explanations of its principles and doctrines ? Why not 
begin with the details of the Civil law, and boldly ad- 
vance to the study of the Pandects at once ? And, 
indeed, the Institutes of the Eoman law have been 
regarded by some as superfluous. Such an erroneous 
opinion, however, is to be strongly deprecated. The 
study of the Institutes is indispensable to the proper 
study of the Pandects. It is extremely difficult to 
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understand them without some previous preparation. 
The numher of details in the Pandects cannot he 
compassed and mastered without a knowledge of 
elementary institutional principles. The Bomans 
themselves were fully convinced of this, and hence 
they had the maxim ^^ bonus inatitutioniata^ bonus 
pandeetista.^^ 

When the Boman Law attained its greatest perfec- 
tion, Gains, who flourished at the time of the Antonines, 
wrote his Institutes, for primary instruction in the law ; 
whilst at various periods the most renowned jurists 
wrote libri regularuMj and commentaries upon the 
edicts of the praetors, which were essentially institu- 
tional treatises. At Bome, and later at Constantinople, 
instruction was given to the rising jurists of the nation, 
and it was part of the plan of instruction, that the In- 
stitutes of G^us should he diligently examined during 
Hie first year of the student's course. Later still, 
Justinian caused a legal compendium for the instruc- 
tion of the Boman youth to he made upon the 
plan, and often in the very words, of Gains, 
admitting only such changes as the altered state of 
flie law required. This method of preliminary legal 
instruction has ever since heen recognised as the hest 
course to pursue in modem Europe. 

What then is the principal distinction between the 
Institutes of the Boman law and the Pandects them- 
selves ? The Institutes present the elements, they draw 
with freedom the bold broad outlines of the Boman 
system of jurisprudence. The Pandects minutely fill 
in these details. This is the principal distinction, but 
it is not the only one. In the Institutes we are con- 
fined to the study of the legislation of Justinian — ^to 
the Boman law as it was left by the Emperor^ 
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without any reference to its modem application. In 
the study of the Pandects, at least as it is at 
present pursued in Europe and the United States of 
America, we regard the " usus modemus juris Romanij^^ 
the alterations introduced into the civil law hy means 
of the canon law, and the laws of the Germanic 
Empire. In a word, the Institutes treat of the pure 
Justinian law, without any of the modem alteratioiis, 
whilst in the study of the Pandects we are obliged 
to regard the civil law, in its present application, in 
those lands where it is received ; and hence we are 
compelled to take notice of those modifications that 
have heen made in the Boman law during the lapse 
of several centuries. 

The great fault that pervades most institutional 
treatises on the Boman law, at least those published 
in Germany, is that they give so much that does not 
belong properly to an institutional treatise. Thus the 
able and profound work of Puchta, goes into the Boman 
law in its details, and is by no means suited to those 
who wish to obtain an elementary knowledge of its 
first principles, {c) So also the work of Schilling, not 
yet completed, but which will probably extend to five 
volumes, cannot with any degree of correctness be 
called a treatise on the Institutes, {d) Again, the work 
by Professor Boecking, of Bonn, {e) is essentially a 
work on the Pandects, and not a treatise on the Insti- 
tutes. A treatise on the Institutes &lls naturally under 
two principal divisions. In the first part there must 
be some accoimt given of what may be denominated as 

(e) Pnohta'B "Cnniu der Inrtita. 1837; yoI. iii, 1846. 

iionen," 5th edit., Leipsig, 185a (0) Boeoking, " InstitaiioiieD, Sin 

(d) Schilling, «Lehrbnoh fiir In- Lehrb. des xOm. Privatrechta," toL i, 

8titatiofn«n nnd Gesohiohte d. r5m. Bonn^ 1813. 
Privatr/' vol. i, h^pag, 1884; vol. ii, 
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" external legal histoiy " — ^that is, of the sources of the 
Boman law itself. And in the second part there 
must be given a dogmatic explanation of the law. 
This is the plan which it is proposed to follow in this 
work. In exaTnining the sources of the Eomaa law, 
and endeavonring to ascertain its external history, it 
will be convenient to divide this history into three 
distinct periods ; the first period extendingto the time 
of the Emperor Justinian ; the second treating of the 
time of Justinian and the ^^ corpus juris civilis ; V and 
the third period presenting the &te of the Eoman Law, 
after the legislation of Justinian, both in the eastern 
and the western empire. This plan will exclude the 
discussion of those important primary notions which 
properly belong to the department of Jurisprudence — 
Discussions concerning Eights, Duties and Obligations 
— ^the State— the jw publicum and the ju% privatunij 
and other collateral topics. These topics, although of 
the first importance, do not properly belong to a treatise 
on the Institutes of the Boman law. 



r, r 



PAET FIRST. 



SOURCES OF THE ROMAN LAW. 



CHAPTEE FIEST. 

The Extbbkal Histobt of the Boman Law till the 

TIME OF Justinian. 

Section I. — The Elements of the Raman Lawj and the 
Organs from which they proceeded. 

I. The Elements of the Boman Law. Bights, souoe of 
according to the Boman law, arise from two sources, "^*^ 
namely, Hiejusjmle and iiiejffisjier^um. Thejiis civile 
is. that source which was peculiar to the Boman people 
themselyes; it was the strictly national law, and arose 
out of the national character. Justinian clearly expresses 
this in the following words : " Jus autem civile vel 
gentium ita diyiditnr . . . • nam quod quisque popu- 
lus ipse sibi jus constituit, id ipsius civitatis proprium 
est^ Yocatnrque jus ciyile, quasi jus proprium ipsius 
oivitatis.'' (a) 

The Jiis gentium is that law which is common to all 
ciyilized nations; or, as Gains expresses it, ^^quod 

(a) iMtit Jii8.Iib.I,titii|Beo. 1; ■Ma]0OBeo.2ofiheflttnebo6kaiidtitto. 
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yero naturalis ratio inter omnes homines constitnit, id 
apud omnes populos perseque cnstoditur yocaturque 
JUS GENTIUM, quasi quo jure omnes gentes utontnr." 
(b). This is ihejus gentium of the Bomans, which at 
an earlier or a later period etiters and modifies the 
strictly national law of every ciyilized people. Jus- 
tinian keeps this distinction between jus civile and ji<« 
gentium cleatly ia view wh€9i he states tibat every Qom- 
mnnity governed by laws and customs uses partly its 
own law, partly laws common to all mankind : ^^ Omnes 
popuU qui legibus et moribus reguntur, partim suo 
proprio, partim communi omnium hominumjfure uiuniury 

n^ tob^'^. (^y -^^^ J^ gentium of the Komans is not to be con- 
founded with founded with the Jus inter gentes^ as it is called by a 
gentoB comparatively modem writer, (d) or with what Ben- 

tham aptly designates ^^international law;" nor is it to 
be confounded with that law of Beason or Katuxal law 
which is the result of mere speoulation--7this a priori 
law is not the jfus gentium of the Bomai». The jus 
gentium of the Eomans arose from experience and was 
a posteriqre^ and it might be designated as empirical 
natural law. A priori law, as such^ can be of no prac- 
tical importance, at least to the jurist. 
T^^o^^JJ^ Thus we see that there were two principal elements 
in the Boman jurisprudence — ^the national element and 
the universal element. An important question may be 
suggested — ^namely, how did the jus gentium beoome 
an element of the Eoman law ? In reply, it may be 
observed that this union of the two elements was not 
coeval with the origin of the Boman Ibl-W itself, and, 
speaking approximately, it may be affirmed tliat for five 
hundred years the Eomans rejected the introduotioB 

(&) Gains Inst. I, i. (d) This ezpreasion was first used 

(c) Just lost., bk. I, tit. ii, seo. 1. by Zonoh in the Jus Ib6lale, ISSO. 
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of all foreign law, and confined themselves strictly and 
exclnsiyely to their own stem national jniisprudence. 
In the conrse of the sixth century from the foundation 
of the state, it was discovered that the national law — 
the^ civile — ^no longer sufficed for the growing neces- 
sities of the nation. Borne had extended vastly beyond 
the limits originally placed, and its commerce had 
given birth to wants, and had constituted relations of 
which its early denizens could have had no anticipation. 
Under these circumstances it was that the praetors 
first put forth their edicts, and by means of thejti^ 
prcBtarum^ or, as it was called, the Jus hanarariunij the 
Jus gentium was introduced. Justinian observes ^^ Free- 
torum quoque edicta non modicum juris obtinent 
auctoritatem. Hoc etiam jus honorarium solemus 
appellare, quod qui honorem gerunt, id est magistratus, 
auctoritatem huic juri dederont. {e) It is not to be 
supposed that the edicts of the praetors abrogated 
itiejus civile by the introduction of legal principles in 
accordance with the Jus gentium. This was by no 
means the effect of the edict, nor did the praetors 
possess any such power. The residt of the intro- 
duction of the Jiis gentium was that a new institution 
grew up by the side of the Jus civile j an institution 
of a freer and a more genial character, but hx more 
limited in the sphere of its operations. 

In this way the^ gentium became an integral part 
of the Boman jurisprudence; not that the^ civUe was 
superseded or even limited, but that an entirely new 
legal institution was introduced and ran parallel by its 
side. The effect is that in the whole domain of Boman 
law there is a dualismus: on the one side there is 

(e) Jus. Izist.| bk. I^ iii. ii, sec. 7. 
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the ^ civile BJii on ihe other the jtis gentium. And 
as the former had prevailed as the only system of 
jurispradence for five hundred years, so the yus 
gentium commenced to run paxaUel with it as a distinct 
institution for another prolonged period of about the 
same duration. For five hundred years the^ civile 
and the^ gentium prevailed as active and distinct 
legal institutions. 

The term naturale was applied to this new institu- 
tion in opposition to the expression civile^ and the new 
principles of the jus gentium were found operative in 
every department of Eoman jurisprudence. Thus in 
the case of property or ownership, originally there 
existed only one species of ownership — ^that which was 
given by the^ civHe. In the sixth century of the 
state there arose by the side of this an entirely new 
mode of holding property — ^by natural^ or as it was 
technically called banitarian ownership, as distinct 
from the ownership of the jus civile^ which was called 
quvritarian. The requisites to give a person a title 
lon^nm et j^nAex bouitartan ownership were fewer, but the scope 
Qniiitiimi. of the institution was fer more limited than that of the 
civil or quiritarian ownership. Again, in the Law of 
Inheritance, the hereditas might be possessed according 
to the rules and principles of the jus civile ; or the 
banorum poaaeasiq was given by the praetor in accord- 
ance wi^ the principles of the jus gentium. The 
former principle admitted only the agnate relations (a 
term presently to be explained), the latter principle 
admitting a much larger class, called the cognati. 

So, also, in regard to the Law of Legacies, there 
were the legacies which were left according to the 
strict principles of the jus civile and others called 
fidei-eammissa^ according to the jus gentium. Ulpian 
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defines this species of legacy when he says "Pidei 
conmussuni est, quod non civililms verbis sed precative 
relinquitur, nee ex riff ore juris civilis proficiscitur, sed 
ex volimtate datnr relinqnentis." (/) Thus, also, 
similar changes were introduced by the praetors, pro- 
ceeding in the spirit of the jm gentium^ in other de- 
partments of the law. For the first five hundred years 
then of the nation's existence the jus civile alone pre- 
vailed ; for the second five hundred years of its exist- 
ence the praBtorian law, based upon the jus gentium^ 
prevailed by the side of the old^ civile^ and this singu- 
lar peculiarity lasted till the time of the Emperor 
Constantine. 

It was not till the time of Constantine that this duaUs- change in the 
mus was first invaded, when what is called an exequatur Btantme. 
took place, that is, the two systems were melted 
together, and a new system was formed from the com- 
bination, having the following peculiarity. Begarded 
materialltf and actually, the element derived from the 
jus gentium had the preponderance ; whilst formally^ the 
element derived from the jus civile prevailed. This 
pecxdiarity lasted for upwards of two hundred years, 
from the reign of Constantine till that of Justinian, 
when the material triimiph of the jus gentium over the 
jus civile was completed. The result is that in the 
later Eoman law, there is only one species of owner- 
ship, namely quiritarian, and the party claiming property 
had a title by quiritarian ownership, or he had no legal 
holding at all. But on the other hand, the material 
requisites for this ownership were those which ^^e 
required for honitarian ownership. It was the jus 
naturale as contra-distinguished from the jus civile that 

(/) Ulp., frag, xrv, 1. 
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decided the right; whilst the ownership was only 
formally quiritarian. 

The above remarks will also apply equally to the 
honoTum po38es9to^ formally in relation to the hereditasy 
the principles of the jfus civile only prevailed ; but the 
material requisites were those demanded for the b<mo^ 
mm possessio. In a word, in the exequatur thus intro- 
duced, for all that was formal the jus civile remained, 
but materially the jus gentium. It was in this 
way that the universal element acquired the predomi- 
nance, and it was by this means that the Boman law 
has become in a certain sense an universal law for all 
times and for all people. 
Tripttrtite In oue of the titles to the Institutes wefindnot only 

BomAn law to the exprcssious ^ avUe and jus gentium^ but also the 
be rejected, pj^ji^ge^ natuTole mentioned as a third element in the 
Bomanlaw. Theseelements are here said to be ^r^ar/i^. 
— '^ Dicendum est igitur de jure privato^ quod tHpertitum 
est Collectum est enim ex naturaUbus priBceptis, aut 
gentium^ aut civUiiusJ^ (g) In the next section Jus- 
tinian proceeds to a definition of the jus naturale. — 
^^ Jus naturale est, quod natura omnia animalia docuii. 
Nam jus istud non humani generis proprium est, sed 
omnium animaHum, qu» in coelo, quie in tena, qu» 
in man nascuntur. Hinc descendit maris atque feminee 
conjunctio, quam nos matrimonium appellamus, hinc 
liberorum procreatio et educatio." {h) 

The description of natural law which is here taken, 
from TJlpian (i ) must be considered as a mere play 
upon the word law, and has no jural importance. If 
we enquire what is the distinction between the jus 
gentium and theyti^ naturale^ we shall by no means find 

ig) Sec. 4^ Jos., 1, i, de jiut et jure. (fc) Pir. et mo. 1, Jus. I, ii de jure 

ii»t. (<) L. 1^ D. (1, 1). 
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it easy to give a dafinitQ wswer-^'w naturdU esty quod 
naiura omnia ^nmalia docuit Ab an illugtratioii, 
Ulpian r^ers to miitrimonyy the relation of the sexes, 
and the nurture of children. To these relations in the 
instinots of animals, there is merely something that is 
analogous and nothing more. But what is the jfus 
gentiim — that ^-^ quod vero naturalis ratio inter omnes 
homines constituit" orthat^^quasiquojureomnesgentes 
utuntnr " ^ Gains names it ? (/) Is not that which 
inan is said to have in common with animals^mairiage, 
the nurture of children, &c., found with all civilized 
people? It is only indeed allegorically that the^ 
wfuraie can he regEa*ded as a third division ; or at the 
most it can only he treated as a sahdivision of the 
Jua gentium; it cannot with anything like strict- 
ness be given as a third element But even this 
distinction is worthless, as animals cannot have the idea 
of right. The idea contained in the word jus is not 
applicable to them in any sense. So that setting 
aside the &ncied jm naturale as a separate element, 
there will remain for our consideration only the two 
already mentioned — ^the ju8 civile and the jus gentium. 
II. We now turn to the Oboans of Legal Bights — 

4 

or, as we may term them, Hie factors from which Bights 
spring. And these are twofold—;^ scriptum and Job Bonpfcnm 
jus non scriptum. When, however, we make this divi- ^p^°^ 
sion it is simply in accordance with the Organ by which 
Bights are originated. ^^ Constat autem jus nostrum 
ant ex seriptOy aut ex non scriptOj ut apud, Graecos 

1. The term jus scriptum must not be taken in a Jna ■criptmn. 
grammatical sense, but rather as indicating those 

( j) Guns, I, L (k) Seo. 8, Job. I, 2, de jnr. nat. 
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Bights whicli arise from actual legislation. It is to be 
applied to that law which proceeds from the legislative 
power or authority in the state. Usually in ancient 
times such laws were communicated to the people by 
writings on tablets of metal or stone, or other hard 
and durable material. 
Jug non The Jus nou acriptum is that law which arises 

*^i*°°*- immediately out of the life of the people themselves, 
without the authority of the legislative power, and is 
confirmed by use and by the length of time that it has 
endured. As Ulpian observes, "Ex non scripto jus 
venit, quod tmi8 comprobavit. Ifam diutumi mores, 
consensu utentium comprobati, legem imitantur." (I) 
And Julianus again in the same spirit says ^'Inveterata 
canstietudo pro lege non immerito custoditur^ et hoc est jus, 
quod dicitur moribus constitutum." (jn) This inveterata 
consuetudo^ or law by custom, is thus characterized by 
two peculiarities — ^the one of which is negative^ the 
other positive. It has not a legiBlative origin ; but it 
is rooted in the spirit of the people, and is instinctively 
introduced into their life. But this alone is not enough, 
for it must be perfected by long continuance and by 
use. 

It may, perhaps, be asked, which organ has the higher 
claim to regard and authority, the jtis scriptum or the 
JU8 nan scriptum ? And to this question it must be replied 
that they are of equal authority, for both proceed from 
the same original source — ^both, so to speak, flow out of 
the mind of the nation. Whether a law proceed from 
the national consciousness, or is the result of a positive 
act of the legiBlative power, makes no essential differ- 
ence. In the infancy of a state there is no legislative 

(Q Ins. Jns., lib. I, u« sec. 9. (m) L. 32, eeo. 1, Dig. (1, 3) ed 

legibos senatosqQe, Ac. 
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authority, and long before such an authority exists, 
national necessities and instincts give rise to customary 
law. It is when the state adviances towards maturity, 
that the legislative power obtains and increases its 
activity. We perceive, then, that as to rank and 
authority, the/iw scriptum and the^ non scriptum arc 
equal ; whilst the latter is the earlier in its historical 
development. 

In modem jurisprudence, customary laws only of a 
special character and possessing limited scope, can arise : 
as, for example, the lex mercatoria^ and customs in certain 
districts : but a customary law for the whole state can 
now no longer be formed. 

2. The jus non scriptum admits of no subdivisions, subdivwiona 
It is however quite different with the jm scriptum. ^^^^^^ 
As there were several distinct organs of legislation in 
the Eoman state, so there necessarily arose several 
subdivisions of the Jus scriptum. These divisions 
are the following : Leges, per eminentiamj Plebiscita, 

SeNATUS-CONSULTA CONOTITUnONES PEINCIPUM, EdICTA 

MAGiSTRATUUM, and Eesponsa prudentium. Both" Gains 
and Justinian, who follows him almost verbatim^ agree 
in this enumeration of the sources of the jus scriptum. 
Gains says, "Constant autem jura ex legibus, plebis- 
citis, senatus consultis, constitutionibus principimi, 
edictis eorum qui jus edicendi habent, responsis pru- 
dentium." (n) 

LegeSy per eminentiam^ which were made either 
in the comitia curiata^ or the comitia centuriata. 

Plebiscita^ these were laws made by the plebsj which 
laws were held originally not to bind thepatricii. Both 



(I') GaioB, bk. I. Six;. 2. Sco also Inst. Jns. bk. I. tit. ii. sec 3. and Cic. 

Topica, c. 5. 

C 



18 LEGBS AND PLBBISCITA. 

leges and plebtscita were laws proceeding from the popu- 
lus or people. 

SenatuS'Consulta were those laws which proceeded 
from the Senate. 

Edicta magistratum^ these were the edicts of the 
higher magistrates, that is of the " magistraius populi 
RomaniV 

Respoma pnidentium^ a phrase applied to the answers 
of the juris-consults, which, in a certain sense, had 
legislative authority. It is necessary t^ examine all 
those organs of legislation with care and in detail. 



TITLE FIRST. 
Op the Popular Legislation — ^Leges and Plebiscita. 

Section II. — Historical explanation. 
Historical ^q shall first proceed to a hrief historical exami- 

ezplanatioiiB. . . i i • i i t 

nation, in order to determme the development of the 
leges and plebiscita. 

For a period of fiilly eight hundred years the com- 
plete and unbroken power of legislation resided in the 
hands of the Boman populus. Such was the case, not 
merely under the kings in the early times of Home 
and during the period of the Eepublic, but also under 
the emperors themselves, at least, theoretically till 
the time of Constantino, in the third century of the 
(•hristian era. Actually and practically this legisla- 
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tivc power was possessed and retained by the people 
not later than the reign of the Emperor Claudius, a.i). 
41 — 54. This power was exercised, as will be seen, at 
one time in the comitia curiata^ at another in the 
comitia centuriata and the trihuta^ and at other periods 
by modes and forms varying from those which pro- 
vailed in these ancient institutions. 

1. In the earliest times of the kings leges curiatw Logos 
were made by the Eoman people by means of their 
decisions in the comitia curia ta. It must, however, be 
observed that by the populus Eomanus of these early 
times we are only to understand the patres, as these 
alone were entitled to enter and vote in the comitia 
euriata. Not that it is to be supposed that those 
patres were nobles; they were the citizens in the 
strict sense of the word. Distinct from the patres 
were the pkbs, who did not possess the rights of 
citizenship, and who had no vote in the comitia 
curiuta. This has been doubted by some writ(Ts, as 
by Niebuhr {a) ; but the better opinion seems to Ix* 
that the suffragium was confined to ^o patres. Whotlu^i- 
the vote was taken viritim^ that is, whether each single 
vote was counted, or whether the votes were taken 
according to the genera — ^the fiamily or the stock, has 
also been questioned ; but the latter appears to have 
been the case. A passage from Aulus Gellius' "Noctes 
Attici" seems to decide this point. He says: '^quum ex 
generibushominum suj/ragiumferaturcwnata comitia esse, 
quimi ex censu et ajtato centuriata, quum ex regioni- 
Inis et locis, tributa." (b) So that if sixteen out of th(^ 
tliirty cu)^ voted for a law, the statute i)assed, wifli- 
out regard to the number of individual votes. 

(m) Sec Niebuhr Hist. vol. I. {h) Gcllius, N. A. bk. 15. cap> 27. 

c 2 
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Origin of the In tracing the earliest history of the Roman law wo 
Govcrnmont. fuid that the govomment in Rome was originally com- 
posed of a mixture of different national elements. 
The ancient city was peopled by a race of Pelasgic origin. 
The original inhabitants were overcome by the Sac- 
rani, a people whom Virgil makes to inhabit the city 
of Latium, In the old Italian manner, a colony had 
been founded, which through Romulus now became the 
germ of an independent state. By the union of this 
people with the Sabines, this ancient Rome was com- 
pacted, and consisted of two distract stems, the Romans 
and the Quirites. (c) These two constituent elements 
possessed equal rights and authority in the infant state. 
Under Romulus however, another stem was added to the 
growing sapling, by the union of an Etruscan people, 
the monuments of whose civilization even at that early 
period may be . seen in the vases preserved both at 
Munich and at Rome, (d) Thus the community grew 
up from three principle elements, stems, or tribes : 
namely, the Ramnes, the Titienses, and the Lucerenscs, 
and to these three tribes the local divisions of the city 
and the neighbourhood corresponded, (e) 

The three tribes were subdivided into ten curtw 
each, and this partition into thirty curtce was the most 
ancient division of the Roman people. The term lex 
curiata was applied to the law made by the people 
in the assembly of the curice. 



(c) Festus V. Quiritee, dioit 20. Feetufl v. Lucerensea, Lacomedi, 

(rZ) Varro de ling, lat. V. 46 ed Titienaea. It is to be observed that 

Mueller^ idem op. Serv. ad Aen. V^ Dionysins gives the division into 

560. Dionj. H. 36. 37. Festus v. three tribes, bnt does not mention 

CallioB mons. their names. See also Walter^s 

(e) Varro de ling. lat. V. 55. Cic. " Romipche Eechtsgeschichte," vol. 

do reipabl. H. 8. Llvius 1. 13. X. 6. I. pp. 10. 11. 2nd edit. 
Dionja. IV. li. Plutarch. Romulus, 
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2. The first great reform that took place in theTherefonn 

-r* I'j i- • 111 1 • under ServiiiB 

Koman constitution is supposed to have occurred in tuIHus. 
the reign of Servius Tullius and is known by the name 
of the " Servian Eeform." This reform consisted in 
calling the plebs to the rights of citizenship, which 
tiU this period had been alone enjoyed by the patreSj 
thus extending the suflfrage to the whole Koman people. 
A new popular assembly was created by this organic 
change, called the comitia centuriata or, as Cicero informs comitia 
us from the laws of the Twelve Tables, the ''comitiatus 
7naxinms?^ The causes which led to this important 
and beneficial change in the Eoman constitution, and 
its details must be sought for in the political history 
of Eome. In the altered government, we see the wisdom 
of these early reformers manifested by their efforts to 
give to every member of the commonwealth the rights 
of citizenship and the corresponding suflfrage. 

The peculiarity of the new system was — and we The Census, 
have attained to nothing as perfect in modem times — 
that the vote was valued according to the position that 
the party occupied in the census. In other words, its 
value varied according to the proportion of the burdens 
of the state which the voter himself sustained. There 
were five distinct classes in the census. It is well 
to remember this ; as in some important legal transac- 
tions, for example in mancipation which was a solemn 
form of conveyance of those who were under the 
potestas of another, and in the making of a testament 
per aes et libram the '^quinque testibm civibus Romania 
puberibus^^ as representatives of the five classes of 
Koman citizens, played a most important part. (/) 

These five representative classes in the Koman 

(/) Soc GuiuB, bk. I. 60C8. 113. 119; also bk. 11. sec. 101. 
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state, were arranged, if we are to trust Livius and 
Dionysius, according to the amount at which they were 
assessed in the census. These several amounts were 
100,000, 75,000, 50,000, 25,000, and, according to 
Boech's convincing conjecture, 10,000 Ases. 

This valuation, however, was not made according to 
the standard of the As in the old time, when its weight 
was an actual poimd of copper, but according to the 
weight of the As in the sixth century of the state. 
The original proportions were, 20,000, 15,000, 10,000, 
5,000, 2,000. {g) 

For military purposes these classes were subdivided 
into two divisions, the aged and the young, whilst 
each division contained a certain number of houses or 
centuries. The first class contained eighty of these 
c(»nturies, the second, third and fourth contained twenty 
each, and the fifth class thirty. The higher the class, 
the fewer the number of the persons contained in each 
of these centuries, whilst the lower classes would of 
course contain a much greater number of persons. 
Each of the citizens had a vote, but- the value of the 
vote was regulated by the position the voter held in 
the census. The proktarti or poorer inhabitants of 
the state were freed from taxation, and served the 
state according to Livius by their children. ^^Pro- 
letarii dicti suni ])lebei qui nihil reijmblicce exhibeant^ sed 
tantumprolem sufficiantP (A) Such then was the consti- 
tution of the Roman state, as it was found in the second 
century of its existence after the completion of the 
Servian reform. The patres under this arrangement, 



(./) Liviiw I. 43. Diouys. IV. 16. {h) Diouys. IV. 18. 19. VIL 69. 

Scu also Walter's «Eccht'6 Gcd- Livius) III. 3. SeualsoGuuiat '<Syn. 
cliielitA)/' vol. U. pp. 32. 33. tugma," LeiiJeioo, 1858, pp. xii. xiii. 

duodccim tabularum fVagmenta. 
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were in the first class, and although this gave rise 
to no real legal distinction, it was productive of the 
most important results. 

The rules which obtained in the comitia centunata Modo one^- 
were peculiar. A lex when once introduced into this comfti^ ^^ 
assembly must be adopted without any amendment, or Contmiata. 
wholly rejected. It could not be modified or adapted 
to meet the wishes of the comitia. Hence it is 
manifest that the entire legislation was in the hands 
of the magistrates who had what was designated the 
"ytw offendiy^^ or the right of introducing to the centu- 
riata a motion for a new law. Thus the^ people by 
the Servian reform obtained merely the suffragium^ 
they had not the/tw honor em^ they could not introduce 
a law, or as it was technically expressed " legem ferre^^ 
which shews the great extent to which their rights 
were limited. In order that the law should be valid, 
the patres must " atictores fieriP Both Livius and 
Dionysius agree in stating that the law must be 
^' auctoritate patruum^^ — ^it must be approved by the 
Senate. Niebuhr thinks that to be binding it must 
also have received the approval of the centuriata. 
In addition to this there must have been the rati- 
fication of the patres, signified either by a senatus-con- 
sultum or in some other way. 

It is worthy of note, that in connection with the part 
taken by the patres in the passing of a law, the words 
auctoresj auctaritatem, &c., are invariably employed. 
It will be hereafter fi'equently seen that words formed 
from the root aug play an important part in Eoman law, 
and that such words are always used to indicate an 
additive or completing character, showing, so to speak, 
that a gap had to be filled up. As instances of 
this fiact take the case of e^istirnatioy which is 
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Authority of 
the patres. 



Straggles of 
the plebs. 



Increase of 
their power. 



said to be effected ex auctoritate legum; of the tutela; 
and that of the auctoritas patruum. 

We may sum up what has been said as to the 
patres by observing, that as the richest men in the 
Eoman state they were numbered in the first class 
in the census, thus placing the highest value upon 
the mffragium they enjoyed; to them belonged 
exclusively the privilege of the jus cyendi ; and lastly, 
a law could not be valid if they refused to give to it 
the impress of their auctoritas. 

3. It was not possible that a growing and an 
ambitious people would long submit to such an 
imperfect exercise of the rights of citizenship. It is 
certain that the genius of the Eoman people was hos- 
tile to any limitation being placed by dominant 
wealth and authority on the fullest exercise of their 
freedom — ^a freedom which they jealously nursed and 
guarded for nearly a thousand years, until it became 
corrupted by luxury, and trampled out by despotism. 
Hence there arose fierce struggles between the patres 
and the plebs. These conflicts are always interesting 
as a study, for they enable us not only to trace the 
development of the jurisprudence of Eome, but they 
also present to us many a lesson of political foresight 
and sagacity. In these struggles for power, or rather 
for jfreedom, on the part of the plebs^ their influence 
was constantly on the increase, whilst the authority of 
the prflDtors, the power of the consuls, and that of 
the dictators, were always derived fi^om the popular 
wiU. 

In the 415th year of the state the struggle of the 
plehs against the patres became entirely successful ; 
the patres being deprived of the power of refusing their 
assent to the lex centuriaia. Indeed, by a legal fiction 
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the auctoritas patruum was supposed to have been 
given to the leXj fipom its very inception. Thus the 
imposition of the auctoritas became an empty form. The 
effect of thus compelling the patres^ ^' auctoritatem fierV^ 
soon led to more important results. To assume in every 
instance the exercise of the auctoritas of the patres 
was equivalent to an assiunption of the power through 
which it had been enjoyed. It was as though the 
pUhs had by a forcible, a resolute, and a firm hand, 
seized upon the honours of the magistracy ; and this 
in point of fact was the case. (^) But still more im- 
portant consequences followed the determined struggle 
of the masses. The decisions of the plebs in the comi- 
iia tributa were held to bind the entire populus^ a term 
which Gfaius informs us included the " universi ei- 
ves^'—tho patricians and the plebs. (;) This is the 
meaning of the lex Horatia or Valeria mentioned by 
Livius, " ut quod plebs tributim jussisset populum 
teneret." (k) This law, which decided that a plebiscita 
should bind the whole body of the populuSj established 
as early as the 4th century of the state (about the 
305th year of Eome) completed the supremacy of the 
plebs. The decision, we shall see, was ratified subse- 
quently in the most authoritative manner. But the 
acknowledgement of a principle, and its firm practical 
establishment are two very different things: and as 
indicated above, it was not till the 415th year of 
!Rome, that by a second recognition it was placed 
beyond all doubt that a plebiscita should bind the 
universi cives as a valid and operative law. The 
crowning triumph of all was the third confirmation 

{%) LiyiiuB, bk. VDI. o. 12. Com. Qi) Livius, m. 55. Dion. Flal. 11. 

pftra bk. L c. 17. 54. 

(j) Gains, L sec. 2. 
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of the principle which took place by the pasBing of the 
lex Hortensia in the 468th year of the state. 
Lex The student of English constitutional history will 

TTrkrfnnain. 

not &il to mark the similarity of these struggles of 
the Eoman people, to those of our ancestors in the 
obtaining of our own Magna Charta. G^us informs 
us as to the eflPect of this lex Hartemia. " Sed postea 
lex Hortensia lata est, qua cautum est ut plcbiscita 
universum populum tenerent : itaque eo modo Icgibos 
exaequata sunt, (l) It was to this lex Hortensia that 
the Boman jurists always looked, when they wished to 
find a firm foimdation for the legal authority of the 
plebiscita. 
Kxequatio of The pUUscita were not essentially laws, and hence 
e p e iBcita. Qj^gj.^ makes the well-known distinction of leges j 

plebiscita and senatus-^consulta. But, although they 
were not essentially laws, they were, as Gains observes, 
'^legibus exequata;^^ by the lex Hortensia they were 
as binding as the leges^ strictly so called, and the 
plebiscita were ever afterwards regarded as such. Hence 
the lex Cincia and the lex Falcidia are always called 
laws though they were really plebiscita. In the sub- 
sequent legislation of Bome, the richest source of 
the reforms in its jurisprudence are due to the plebiscita. 
The lex curiata and the lex centuriata^ were in this 
respect far inferior in importance, and in the beneficial 
changes that resulted from the action of these legislative 
institutions. We have thus traced the history of the 
Eoman constitution; first as it was developed in the 
institution known as the comitia curiata^ in which 
the leges were made by the patres and by them alone ; 
— secondly, in the institution of the camitiatus maximuSj 

(l) Gaina, bk. I. Bee. 3. 
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SO called bcoauso all the citizens were allowed the 
exercise of the suffirage in the comitia centuriata^ 
according to the regulations of the census; thirdly, 
the inchoate constitution which was gained by the 
aspirations and struggles of the pleha after freedom, 
and their final triumph upon the plebiscita obtaining 
the authority of law. One additional observation shall 
close this title. 

4. It is a remark that has often been made, that Bighte of tho 'p 

when the republic fell, the entire legislative rights of the ei^eras. ti 

the people were extinguished. Such an opinion is 
entirely erroneous. Under the first emperors, the 
constitution, as far as legislation was concerned, stiU 
retained the old republican form. For example, imder 
Augustus the celebrated ''lea: Julia et Papia Poppcea^^^ 
a law against celibacy, was passed by the populus : so 
under the Emperqp Tiberius, a popular law, entitled 
the "fear Junta Norbana^^^ was enacted, to regulate the 
manumission of slaves : again in the reign of Trajan, 
a law with a most extraordinary name entitled " lex 
VectibuUci^^^ {m) as it appears in all the MSS., was 
enacted. These instances will be sufficient to prove 
that when the emperors vaulted to power, the nation 
did not immediately become an absolute monarchy. It 
was long before freedom was finally extinguished. At 
last, however, the power of the people was practically 
diminished to a mere form, and the senatm-comulta 
usurped the place of the ancient laws of the people. 



^ 



(irt) 1. 3. Cod. do Scrvis reipub. 7. 9. 
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Section III. — The mode of procedure in tfie popular 

legislature. 

Lex satura. There Were certein terms and principles observed in 
the Eoman comitia which it is necessary now briefly 
to explain. 

1. A most important rule of legislation was, that 
there must not be different objects combined by amend- 
ment or otherwise in the same law, or, as it was ex- 
pressed, the law must not be proposed to the people per 
saturam. When the law was proposed to the people 
(lex fertur\ it, as we have already noticed, was simply 
received and adopted or rejected. There could be no 
alteration by amendment in the form, as in our modem 
legislation, so as to make it a lex satura^ and no 
debate or discussion was allowed over its subject 
matter or contents. Moreover, to render legislation 
clear and simple, the Eoman method demanded that 
things substantially different should be brought for- 
ward for distinct and separate enactment. 

In the lex Julia et Papia Poppcea and the lex Julia 
Auffusti de adulteriisj a number of points are intro- 
duced, but it cannot be said that either kx is per 
Le^ promui- saturam nata. (a) Again, the phrase legis promulgati^ 
^ *^' was employed by the Eomans not fot the publication 

of a law, as with us, but by legem promulgare was 
meant the making of the law known previous to its 
acceptance or rejection in the comitia. 



(a) See also the lex CsDcilia et 1. 1. Cod. Theod. 2. 18. For farther 

Didia made in the year of Borne, explanationB see Puchta's lustita* 

656. Cic. Orat. pro domo c. 20. tionen, vol. I. pp. 289. 290. 5th 

Also Festns verb. sign. Satura; lao- edit, 
doma 5. 16 ; and also for Satura see 
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Whilst no discussion was allowed in the comitia^ The Concio. 
it would be erroneous to suppose that the law was not 
submitted to careful and earnest debate. An assembly 
of the people was held, called the concio^ in which the 
proposal for a new law made by the magistrate was 
submitted to discussion, and speeches were made for 
and against the law which was about to be submitted 
to the decision of the comitia. Hence we find such 
phrases in Cicero as concionem advocare^ or vocarCj 
and habere concionem for the calling together and 
the addressing of this assembly of the people. In the Jl^^^jj^ 
comitia a simple aflSrmation was made by the citizen vote in the 
who was in favour of the law, and this was expressed 
by formal words. When the moment for the division 
came, upon the word discedite being pronounced, the 
people divided according to their tribes, and upon 
the law being put, those who were in favour of 
it uttered the words ^'uti rogas^^ which may be 
expressed in a periphrasis — "let the law be as you 
propose ; " whilst the persons opposed pronounced the 
word "awfoywo" which may similarly be explained as 
meaning, "I abide by the old law." This was 
the mode of proceeding which lasted for centuries, till 
in the later period of the Eepublic, the Ux Papiria 
de tabellaria^ passed A.u.c. 623, enacted that the votes 
of the people should be taken by means of writing. 
The method employed was by employing tablets, or 
tickets, the party marking the aflSrmative with the 
words utiroffoSy and the negative with the word antiquo 
or simply the letter A. (b) 

If the law was approved and secured the suffirage of 
the people it was technically said to be lex perlataj 

(h\ The principal authority for these legee tabelaria ifi Cic. de lege iii. 16. 



\ 



30 LEX PERFECfTA, MINUS PERFECTA, AND IMPERFECTA. 

which is to be distiaguishcd from lex lata, a phrase 

applied to a law upon its proposal to the people. The 

lex when it had finally passed the popular assembly 

was engraved usually upon brass, but sometiines upon 

stone, and upon its publication was binding upon the 

whole people. 

Lex perfecta, 2. Conccming this division of lex we have an in- 

perfeota, and torestuig fragment of Ulpian's but unfortunately it is 

imperfecta, ^^jy ^ fragment. The fragment as we have it runs as 

follows: " . . . . prohibet, exceptes quibusdam 
cognatis, et si plus donatum sit, non rescindit 2. Minus 
quam perfecta lex est quae vetat aliquid fieri, et si 
factum sit non rescindit , sed poDnam injungit ei qui 
contra legem fecit ; qualis est lex Furia testamentaria, 
qua) plus quam mille asinum legatum mortive causa 
prohibit capere pnetor exceptas personas, et adversus 
eum qui plus ceperit, quadrupli poenam constituit." 
(c) Cujacius has proposed to supply the lacuna in Sec, 
1. as follows : — Imperfecta lex est, veluU Cmciay qatB 
supra cerium modum donari prohibet. Shultingius and 
Savignius both approve of his conjecture. In another 
place, however, Cujacius endeavours more fully to 
complete the fragment ; which he does in the follow- 
ing words — " Lex aut perfecta est, aut imperfecta aut 
minus quam perfecta. Perfecta lex est, veluti j^lia 
Sentia, quce vetat aliquid fieri et si factum sit, resdmiit. 
Imperfecta lex est, veluti Oincia, quae supra cerium 
modum donari prohibetJ^ (d) F. A. Schilling presents 
a somewhat diflferent conjecture, which does not, how- 
ever, differ materially from Cujacius. 

The general opinion is that a lex is said to heperfect/i 
when it contains a sanctio in the concluding part, 

(c) nip. Frag, do Legibus et mori> the /rcu/m^rUa. 
bus, sees. 1. 2. at the beginning of {d) Cuj. Obsorv. xix. 30. 
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declaring that everything done contrary to the law 
shall be null and void. In the kx minus quam per- 
fecta^ a transaction done in violation of it does not 
lose its validity, but the party found transgressing ex- 
poses himself to punishment. The Ux is said to be 
imperfecta when neither the one nor the other of the 
above peculiarities exist, or as it may be expressed 
when the law has no sanciio. 

Our notion in regard to the lex imperfecta is not 
quite clear. It would seem, that having no sane- 
tioj it could have no direct legal operation; but that it 
merely tendered good advice or coimcil. It would how- 
ever be incorrect to suppose, that such le^es imperfectcc 
were entirely inoperative. The eflPect of such laws 
it would appear was, that although not absolutely 
binding, and hence not strictly laws they presented 
the outlines of rules, which it was the duty of the 
magistrate to take into his consideration. The pnetor 
dare not, in his edict, neglect the principle embodied in 
the rule. For example, the lex Cincia over donatio is a 
lex imperfecta^ for it has no sanctio. It simply enacts 
that no donatio was to be made above a certain amount, 
yet no pmufihment is added for the violation of the 
rule. Still, by the edict of the praetor it was ordained 
that the donatio might be repelled by an exception the 
nature of which will be hereafter explained — ^the ex- 
ceptio legia Cincia or by a replicaiio out of the Ux Cincia^ 
as the case might be. Care then must be taken to 
avoid the error of some jurists, who have supposed that 
the lex imperfecta was inoperative, and that it possessed 
none of the characteristics of a true law. It is certain 
that no opinion could be more erroneous, {e) 

{e) Soo Pachta's Institntionen, vol. n. p. 385. fUflo note co. aame page. 
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to'romi^^'^ As to the naming of the laws made in the popular 
leges. legislature, the general rule was, that these laws took 

the names of the legislators who had prepared them, or 
of the two consuls. Thus we frequently find laws 
deriving their names from the consuls, as weU aa from 
the tribunes of the people. When one of the consuls 
introduced a law, this law took the name of the other 
also : — ^for example, the lex JElia Sentia^ the lex Junta 
Norhana^ and the Ux Papia Poppoea have double names 
from the two consuls, during whose consulates they 
were promulged. 

The plebiscita have only one name, as the lex Cineia^ 
a law introduced by a tribune of the people in the year 
550 of the state by Marcus Cincius Alimentus, so also 
the lex Julia after Julius Caesar, the lex Atigusta after 
Augustus, and the lex Cornelia after the Dictator Cor- 
nelius SuUa. Again, we sometimes find a law with a 
double name and the copula et^ as the lex Julia et 
Papia Poppasa. This however is not a single law, 
but one law added to another; the Ux Julia had 
added to it at a period a little later, the lex Papia 
Poppasa; similarly we have lex Julia et Plautia^ the lex 
Julia et Titia. When the copula et is found, there 
are invariably two laws. With the name of the legis- 
lator is sometimes found the contents of the law ; as 
the lex Cornelia testamentana, the lex Cornelia cibaria^ 
or sometimes a substantive indicating the nature of the 
law is also added to the name, as lex Julia de peculatu 
or in the genitive case as lex Julia majestati^. But as 
we have said above the usual mode of distinguishing a 
law, is by mentioning the name of the legislator by whom 
it was introduced, or the names of the two consuls. 
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Section IV. — Leges regice and Jus papirianum. 

The most ancient laws of the Eoman people were Leges regis 
made through* the rogatio of their kings. The laws 
were proposed by the king to the people, and when the 
populus had passed them in the comitia curiata^ upon 
being approved by the senate, they obtained their 
binding force. This mode of enactment lasted as we 
have seen till the reign of Servius TuUius when the co- 
mitia centuriata superseded or rather absorbed the comitia 
curiata. It was to this complex of law passed during 
the period of the kings that the term leges regice was 
applied. The rex however it must be remembered in 
these early times, was not a monarch in our modem 
sense of the term, but held only the position of a first 
magistrate. 

The leges regies related for the most part to criminal 
law, pontifical law, and matters immediately affecting the 
government of the state. The private law of Home at this 
period was derived, if not exclusively, at least principally 
from the ancient customary law. It is worthy of 
note that in the infancy of a state acknowledged cus- 
toms suffice to regulate and decide most questions 
connected with private right. 

Thes« leges regice were we are informed collected by Jub papria- 
Papirius, of which fact there can be no doubt, and it 
is to this collection that the phrase /z/^ civile papirianum 
is applied. There are two sources of information open 
to us on this interesting point — ^Dionysius Halicar- 
nassus, (a) who gives us a full explanation; and 
Pomponius in a valuable passage in the Pandects, the 

(a) Bk. m. c. 36. 

D 
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whole of which is deserving of our closest attention 
and study, (b) In this passage, which is found in lex ii 
in the Digest '^ de oriffine juris^^^ bk. i. tit. 2, Pomponius 
gives an abridgement of Eoman legal history ; in seo. 2 
of this fragment he mentions this jus papmanum, and 
speaks as though it were extant in his time and still 
in use. His words are, " Leges quasdam et ipse («. e. 
Eomulus) curiatas ad populum tulit. Tulerunt et 
sequentes reges, quee omnes conscriptsD exstant in Ubro 
Sexti Papiriij qui fait illis temporibus, quibus Super- 
bus Demarati Corinthii fiKus, ex principalibus viris. 
Is liber ut diximus, appellatur jus civile Papirianum^ 
non quia Fapirius de suo quidquam ibi adjecit, sed qnod 
leges sine ordine latas in unum composuit." In the 
time of JuHus Caesar, as Faulus informs us, Granius 
Flaccus wrote a commentary on these leges regiw as 
collected by Papirius. Paulus says — " Granius Flac- 
cus in libro de jure Papiriano scribit." (c) From this 
it is evident that even in the latter times of the 
Kepublic the jus Papirianum was deemed to be 
of importance. The exact period when the jus civile 
Papirianum was compiled is uncertain ; that it was 
long before the period of the twelve tables is well 
known, but whether it was during the times of 
the kings or afterwards is not with any certainty 
ascertained. • 

Whether Papirius collected the whole of the laws 
has also been questioned. Dionysius informs us that 
after the expulsion of the kings, he restored the laws 

(b) Lex 2, Digest, de origine jaris, qnently that it is Tisnal to quote them 
bk. I. tit. ii., which ib usnally written in abbreviated form as follows : for 
1. 2. de orig. jar. D. (I. 2.) exapaple, the above extract would be 

(c) L. 144, Dig. de verborum sig- 1. 144. V. 8. 50. 16., or simply 1. 144. 
nificatione, bk. L. tit. 16. This tit^e V. S., and similarly in other cases, 
and book of the Digest occurs so ire- 
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of Nuina, (d) Did he, as Pontifex, confine himself to 
the jiis pontificale or extend his labours to the whole 
body of the laws ? This is uncertain. Still, Pompo- 
nius says : " Et ita Leges quasdam et ipse curiatas ad 
populum tulit; tulerunt et sequentes Eeges; qu© 
omnes conscripts exstant in libro Papirii." The ex- 
pression of Pomponius, omnes leges^ would seem in the 
opinion of some to indicate that his labours extended 
to the whole body of Eoman jurisprudence extant in 
his time. 

We have several collections of these leges regice^ the 
best of which is by Dirksen.*(^) Festus also in his work, 
"De Verborum significatione," gives many of them. 

For a long time it was thought that these laws were Tabnia 
discovered in a pretended relic of antiquity called the 
Tabula Marlianu Marlian was a writer in Italy in the 
16th century who endeavoured to restore these leges 
regice. The opinion, however, alluded to rested on a 
misunderstanding of a passage in ^^Marliani topo- 
graphia antiquae Eomee" (1534) in which he gives a 
number of these old laws — " Erant et leges a Eomulo 
institutse, quarum argumentum tale est: ne quid 
inaugurate faciunto, &c." Then, using archaic lan- 
guage he endeavours to present to us examples of these 
leges regies^ and from this it was conjectured that he 
had found certain metallic tablets. (/) ' Dirksen has 
proved that no such tabulae could have been found, 
and that, judging from the contents of his work, 
l^Iarlian had only made compilations from fr'agments 
that were extant in other sources. 



(d) Diony. III. 16. leges rcg^sD are mentioned at page 

(a) H. C. Dirksen <* Versnch znr 204. and following. 

Kritik and Aoslegung/'^ Attempt at (/) See Paohta's Institationen, vol. 

oriticiam and interpretation ; the I. p. 125. 

D 2 
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Section V. — Of the Laws of the Twelve Tables. 

Nwnee given ^ TIlg Iews of the Twelvo Tables constitute the piinci- 
^® ^^ pal source of all Eoman law. Livy calLs this body 
of legislation the fons principalis of the public and 
private law of Eome ; (a) and this phrase is especially 
true when speaking of Boman private law. These 
laws are quoted by the Eoman jurist as ^'Lex duodedm 
tahularum^'^ or as ^^Lex decemviralis^'* or simply as 
^'Lex^^ per eminentiam^ whilst the rules and customs es- 
tablished by them are expressly designated as LegtHma. 

Origin. 1. As to our knowledge of the origin of these laws of 

the twelve tables we are indebted to Livy and to 
Dion. Halicamassus, who present us with an interest- 
ing account of the struggles out of which they arose.(i) 
Dionysius occupies the whole of his tenth book with 
matters relating to the Decemvirs. From these ac- 
counts it appears that, at the close of the third century 
of the state, in the 292nd year of Eome, the people 
demanded a universal written law in the place 
of the imrevealed mysteries of ^(^ jus pontificals He 
says that there was a clamour followed by a struggle 
for a more exact national law in the place of 
the arbitrary^ decisions of the pontiffs. After eight 
years of strife, an embassy was sent to Greece, and the 
Solonic law was imported and received as the form in 
which the ancient customs of the people were to find 
their legislative expression. This is so distinctly 
stated and even insisted upon, that it cannot lightly 
be rejected. Pomponius informs us that " placuit publica 



(a) Liv. m. 84. Q>) Lir. lU. 33 and following, Dion. 

H«l. bk. X. 
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auctoritate decern constitui viros, per quos peterentur 
leges a Greecis civitatibus et civitas fundaretur legibus, 
quas in tabulas eboreas (roboreas ?) perscriptas pro ros- 
tris composuerunt, ut possint leges apertius percipi, 
Batumque est lis jus eo anno in ciyitate summnm uti 
leges et corrigerent, si opus esset, et interpretarentur, 
neque provocatio ab iis, sicut a reliquis magistratibus, 
fieret. Qui ipsi animadyerterunt, aliquid deesse istis 
primis legibus, ideoque sequenti anno alias duas ad 
easdem tabulus adjecerunt. Et ita ex accidentia ap- 
pellatsB sunt leges duodecim tabularum quarum feren- 
darum auctorem ftiisse decemviris Hermodorum quen- 
dam Ephesium, exulantem in Italia, quidam retule- 
runt." (c) This embassy, whicb was sent to Greece in 
the 300th year of the state, returned after having been 
absent two years, and in the year 302 a.u.c, organic 
changes were effected in the government of Bome 
by the introductions of these new laws. It was not 
merely a legislative conmiission, but the decemvirs for 
the time superseded both the tribunes and the consules. 
In the first year of their office, these decemvirs pre- 
sented ten tables of laws to the populus, which were 
received in the comitia centuriata^ and approved by the 
senate. A new revolution, however, broke out, in 
consequence of the usurpations of these decemviri, and 
they in their turn were expelled by a tumult of the 
people. Subsequent to their expulsion, two new 
tables of laws were received, and approved by the 
nation, in the 305th year of the state, thus increasing 
the number from the ten to the twelve tables. 

2. The laws of the twelve tables exerted an im- import*^©® <^ 

(c) L. 2.8ec.4^deorig.jiir.D. 1.2. m. o 9.10.11. 31. sqq. IV. o. 1-6; 
Compare also Cic. de rep. H. c. 36. 87 Tao. Annal. III. c. 27 ; Gell. N. A. XX. 
67. m. c. 37. de orat I. o. 48; Liv. a 1 ; Dion. Hal. X. c. 3. aqq. 
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the lawBof the mense influence on the lurisprudence of Home. A mere 

twelve tables. _ •» x 

glance at the Pandects, which were compiled almost a 
thousand years afterwards, will prove that the Boman 
jurists constantly refer to, and rest their opinions and 
decisions upon, the laws of the twelve tables. It may 
be safely aflBrmed that before the times of the emperors 
the principal business of the veteres jurts-canstUti was 
the interpretation of these laws and the construction 
oifarmulce. 

It is not unfrequently stated that the ]scw contained 
in the twelve tables was entirely derived from Hellenic 
sources, and that these decemviri gave a mere interpreta- 
tion of the laws of Solon. Such an opinion must be re- 
jected. It is quite possible to become acquainted with and 
to use the legislation of another people in order to intro- 
duce its form and adopt its spirit, without onr being 
bound to a mere servile imitation. The subject matter 
of the laws of the twelve tables was undoubtedly the 
native national law of Eome, and it was only to perfect 
the form of this law, and to find a fit expression for it, 
that reference was made to the jurisprudence of Greece. 
Cicero, who was well acquainted with both the laws of 
Greece and of Eome, says that the Eoman law was 
not to be compared with that of Solon or of Draco ; 
and in an interesting passage he affirms that yon might 
search a library and not find as much wisdom as in 
the laws of the twelve tables, (rf) Both Dion. Hali- 
camassus and Pomponius also assert that the twelve 
tables contained the national law. {e) Not that isolated 

(<Q Cio. de orat. I. 44. "Fremant tatis pondere, et ntilitatis nbertato 

onmes lioet, dicam qaod sentio ; bib- saperare." 

liothecas meheroale ommam philo- (e) L. 3, seo. 4, de orig. jnriB, I. 2 ; 

Bophornm uniis mihi yidetar XII. Dion. Hal. X. 57. See also Pachta'a 

tabularom libeUus, si qnis legun Institat-^ vol. I. p. 1S3« et eeq. 
fontes et capita viderit, et auotori- 
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Greek laws were not introduced, which Cicero informs 
us was the case ia regard to interment : ^^ qnam legem 
iisdem prope verbis nostri yiri in decimam tabulam 
conjeoerunt ;" (/) but this, it is obvious, does not 
contradict the &ct that the twelve tables contained 
essentially and principally the ancient national laws of 
the Boman people. 

This famous code availed not only for the Period JJ^^^^ 
of the Eepublic, but also during that of the emperors, ^ong oanimam 
whilst it was commented upon by the most renowned 
of the Boman jurists. Gellius informs us that Labeo, 
one of the greatest juris-consults, and the founder of the 
Proculean school, who flourished under Augustus, wrote 
a commentary on the laws of the twelve tables, (ff) Gains 
also, who lived 200 years later, in the time of the 
Antonines, the author of the ^^ Institutes " and other 
great works, wrote six books of commentaries ^^ad 
legem XII tabidarum," many fragments from which 
are preserved to us in the Pandects. 80 that the 
twelve tables continued to be a permanent source of 
law even in the later times of the state. It was not 
till the time of the Emperor Justinian, in the sixth 
century of the Christian era, that the laws of the 
twelve tables were formally superseded by the legis- 
lation of that emperor, after constituting the basis of 
the Boman jurisprudence amid national struggles, 
progress and triumphs, for the long period of a thou- 
sand years. 

3. It is matter for the profoundest regret that Thwe laws in 
this venerable body of legislation should have reached fo^ m not 
us only in a fragmentary form. The laws which a great ^"^^^^ 



(/) Cio. de leg. U. 25. (g) QelHuB* Noo. Att, L o. 12« VH. 

0. 16,XX. c. 1. 
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people clung to diirmg so long a course of ages, whilst 
they were growing in the love of freedpm, increasing 
in intelligence, and grasping at the dominion of 
the world, would be a precious reKo to possess 
in their integrity. But that relic is not ours. Not 
only has* antiquity denied us the entire casket, 
but she has refused to present us with a perfect 
specimen of its valuable contents. It is an ex- 
traordinary feet that we do not possess one of these 
twelve tables in its original and complete form. 
Many treasures of art, of science, and of philosophy, 
have been handed down to us by antiquity, and relics 
of fex less value, in tolerably perfect preservation, some 
of which we might gladly spare for a single part 
of the laws of the twelve tables in its pristine con- 
dition; but not a trace of an original memorial of 
these laws has ever been discovered. Cicero informs 
us that they were learned in the Boman schools in hi^ 
time, and other authorities tell us that they were 
posted up for public inspection ; but the hope of our 
ever obtaining a perfect exemplar of these famous 
enactments has long since expired. 

Happily, however, we have a rich store of fragments 
of the laws of the twelve tables, so that we are able to 
reconstruct them, at least, to some extent, and restore 
their ancient form. These fragments are found iii 
both legal and non-legal writers, and, the probability 
is, that we still possess about two-thirds of this ancient 
Boman code. A strenuous effort has been made by 
distinguished modem jurists to collect these fragments, 
and to connect them in their original shape. From the 
sixteenth century till the present time this work has 
been diligently pursued. An eminent French jurist^ 



J 
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Jacobus Gothofredus, (h) collected many of them, and 
they were afterwards published under the title '' Jac. 
Gothofredi fragmenta XII tabularum suis nunc primum 
tabulis restituta." Heidelb. 1616. 4to. Subsequently 
an amended edition was presented in the " quattuor fon- 
tes juris civilis," Geneva, 1653. They have also been 
collected in Otto's "Thesaurus jur. civ." tom. iii. p. 1. 
In the work of Gothofredus entitled " Quattuor fontes 
&c.," we find not only the leges XII tabularum, of 
which we get a glance in their original form, but also 
the Praetorian laws, the Senatus-consultum Trebel- 
lianum, the lex Papia Poppeea, and the lex Satur- 
nalia. Haubold has also preserved these fragments 
in his work entitled, " Inst. jur. Kom. priv. hist. dogm. 
epitome," Lips. 1821, p. 129. But the most thorough 
and patient effort has been made by Dirksen, in a 
work entitled "A Eeview of the attempts hitherto 
made at the criticism and restoration of the text of 
the fragments of the Twelve Tables," Leipzig, 1824. («) 
In this work of Dirksen, the writer has endeavoured 
to restore the text of these laws ; the treatise has been 
prepared with great care, and contains a library of 
knowledge on this interesting subject. It must be 
manifest that the importance and value of the twelve 
tables can scarcely be over-estimated by the student of 
the sources of Eoman jurisprudence. Several smaller 
works have also appeared on this subject, one in Hol- 
land, entitled " Fontes tres juris civilis Eomani ;" it is 
edited by Casmann and other Butch jurists, and is a 

(k) There were two of the Gotho- (i) Dirkaen " Uebendcht der bis- 

fredi, Jioob. Got. and Dionysiiis Got., herig^n Versaohe zor Eritik nnd 

who was the &ther of Jacob., bat the Herstellimg dee Textes der Zwdlf. 

SOB was the more distingniahed man. Tafel-Fragmente." 
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yaluable critical edition. This work contains the 
leges XII tabxdanun, the edicta preetorum, and the 
lex Jul. et Pap. Poppeea. The lex XII tabularum 
only is edited by Casmann. 

These fragments have also been published in a very 
convenient form by Eudolphus Gneist, in his " Insti- 
tutionum et regularum juris Itomani Syntagma," 
Leipsiaa, 1858. Gneist indicates the sources from 
whence these relics have been derived. His Syn- 
tagma also contains the Institutes of Gains and Jus- 
tinian, arranged in opposite columns on the same page, 
the fragments of XJlpianus, and a delectus from the 
select sentences of Paulus. His book is of great 
value, and indeed indispensable to the student of the 
Koman law. (y) 
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On the Legislation op the Boman Senate. 



SEcnoN VI. — The Senatus-consulta. 

The Senati/a ^' ^"^^ *^® Senate had the power of legislating, and 

^wof that it was not confined to the poptdus in the comitiaj 

does not admit of a doubt. But when this power was 



(j) Another work on the Twelve 4to. He endeayonn to restore the' 

Tables is by J. N. Fnnooins, " Leges old Latin spelling. The work has no 

zii. tabb. snis qnotqnot.reperiii pota- valne for the jurist See Puohta, 

erunt fragmentis re8iitat8B»*» 1744. vol. I. p. 194. 
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obtained, we have no means of accurately ascertaining. 
That the senate also possessed it in the time of the re- 
public is a &ct certainly known. 

The senatus-consulta were a source of the jus scrip- 
turn as well as the leffes and the pUhiscita. This is "^. 
expressly mentioned by Cicero in his "Topica." 
Cicero enumerates the organs of legislation as ^^ leges, 
senatus-consulta^ res judicatsB, juris peritorum auctoritas, 
edicta magistratuum, mos, sequitas." (a) It is also 
mentioned in the so-called " Tabula Heracleensis," which 
contains the lex Julia municipalis, passed in the early 
part of the eighth century of the state, {h) Horace 
also, in his " Epistles," aflSrms the same : " Vir bonus 
e«t quia? Qui consulta pataim, qui leges juraque 
Bervat."(c) Hence there can be)do doubt, as Gains 
observes, but that the senatus-consulta leffibus exoe- 
quata suntJ*^ (d) 

Theophilus relates that the senatus-consulta were Antiquity of 
coeval as to their antiquity with the plebiscita. But oonBoita. 
whether this be correct it is difficult to decide. On 
this point he is a testis unicus, as it is not men- 
tioned either by Livy or Dionysius. He has 
been so often treated as a testis suspecius upon 
other points, in which his veracity has been subse- 
quently BO fiilly verified, that perhaps we ought to 
hesitate in the present case to apply the epithet of 
suspectus to him. (e) 

It may not be out of place to mention here that Theophaia. 



(a) CTo. Top. o. 6. See also Gains, lowing, and the literature there 
L'aecti. 2. 4. referred to. 

(b) See Hanbold (Spang^berg) (c) Ghdna I. eeo. 3. 
moniunenta legalia, 1880, nam. 16. (d) Theoph. I. tit. i|. boo. 6. 

p. 99 sqq. line 72 of this tabula. See (e) Hor. epis. ad Qnintaam, lib. L 

also Pachta*s Institationen over the zd. v. 41. 
tabula Herac. vol. I. p. 395 and fol- 
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Theophilus was a jurist who lived at the time of 
Justinian, at the beginning of the sixth century of the 
Christian era. He was a professor of jurisprudence at 
Constantinople, and took part in the compilation of 
what has been known since the time of Gothofredus as 
the " Corpus Juris Civilis." The lectures of Theo- 
philus, delivered at Constantinople, have been pre- 
served and handed down to our time. They frequently 
contain historical digressions, and in one of these he 
states that the senatus-consulta were of the same date 
as the plebiscita. It is probable, however, that this 
authority of the senate was not acquired at any definite 
moment, but that, as is often the case in the develop- 
ment of constitutions, it grew up gradually and im- 
perceptibly. When we examine the earlier instances 
of the senate's power, we find that it was exercised, at 
least in the domain of private law, but occa- 
sionally and rarely. Senatm-decreta were indeed 
common, but this was not the case with senatus-consulta. 
Hence, in the earlier times, they play an unimportant 
part so fax as the private law of Eome is concerned. 
Growth of the It was in the times of the emperors that the 
TO^2toS^n-°^ senatus-consulta grew into importance — ^in the early 
■^<»- part of the second century of the empire. At this 

period the popular legislation was extinguished, 
except in form, and a despotic monarchy existed 
under the forms of a democracy. From the time of 
Diocletian the senate became the creature of the 
emperor, and obsequiously obeyed his command. The 
days of the republic and of freedom were past. 
Period of the During the interval between the second and third 
"^*tert ao- centuries of the empire the obsequious senate exhibited* 
^▼ity- its gi*eatest activity. Thus, the senatus-consulta Trebelli- 

anum, Tertullianum, and Orphitianum were respectively 
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enacted in the reigns of Nero, Hadrian, and Marcus Au- 
reliiis. Several others also were passed during this same 
period. Later we find the word "Oratio," a term 
applied to a written or verbal proposal made by the 
eSperor to the Benate, over the composition of a 
senatus-consultum : thus we find the expressions 
"Oratio Severi," "Oratio Caracallee," and so of the other 
emperors. These were not senatus-consulta, but by 
the term Oratio is indicated the extent to which the 
emperor began to interfere with and even to usurp 
the legislation of the senate. (/) We find the ex- 
pression "senatus-consulta" still in use in the time of 
Diocletian, but the senate possessed no legislative 
power; it was permitted to give its counsel to the . 
prince, but its power and its glory were departed. 
The ist two cenWs of the emperors appear 
to have sufficed for its growth, its grandeur, and its 
decay. 

2. As to the mode of proceeding in the senatorial J^^® ?^ i^*- 
legislation, a few words must suffice. The proposed senate. 
law was introduced by the president of the senate, 
that is, by the party " qui senatus habebat," and was - — 
then submitted to discussion. This, it will be re- 
membered, was not the case with a law introduced 
into the comttia. The proposed law in the senate was 
also open to amendment, so that the satura by which 
the comttia was bound did not bind the senatus. Still, 
the president alone had the authority to introduce a 
motion for a new law, and he was said to advise for 
the other members of the assembly (ceterarum censio). 
The celebrated ceterarum censio that " Carthago de- 
lenda," will occur to the reader of Eoman . history. 

(/) See on this point Puohta vol. I. p. 522. 
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The senatus-consultum, as to its form, was not ex- 
pressed as a lex or conunand, but, notwithstanding 
this, it had all the power of a Uz properly so-called. 
It was, when passed, engraved on brass or stone, and 
was as binding on the populm as any law enacted in 
the comitia centuriata. 

Names given 3. The senatus-consultnm was named after the con- 
to senatus- iii-i-i'^ji i j •a • 

consoita. sul who had advised the senate— ^^ani^ censutt — or m 
other words, who had introduced the law. In the 
times of the empire it was named either after the 
magistrate who presided in the senate, or after the 
emperor who had advised the legislative act. Thus 
we have senatus-consulta named Tertullianum, Orphi- 
« tianum, Trebellianum, and several others named after 
the magistrates presiding in the senate ; also senatus- 
consulta Neronianum and Claudianum, which took 
their name from the emperors who made the motion 
for their introduction. But we find a sinffle case in 
which the name of the party whose conduct had given 
rise to the senatus-consultum was attached to it, and 
this is the case of the celebrated senatus-consultum 
Macedonianum, by which a law was passed which still 
avails in those lands where the Eoman law is received, 
that a son who borrowed money without the consent 
of his &ther, was not bound either during his Other's 
life, or after his £a.ther's death, to pay the amount lent. 
This senatus-consultum received its name, not from 
any consul nor from an emperor, but, "cum inter 
ceteras sceleris causas Macedo, quas illi natura adminis- 
trabat, etiam aes alienum adhibuisset, &c.,"(^) which 
probably refers to a certain Macedo, a son who had 
murdered his &ther, and, as a warning and a memento, 
the name of the parricide was given to the law. 

(g) L. 1. de 8. C. mAoed. 14. 6. 
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TITLE THIRD. 
Op the Edicta Magistratutjm, oe the Jus Honorakium. 

Section VII. — Origin and extent of the Edict 
This subiect is one of great interest, and of the utmost importance of 

•^ . ^ ' . the Bubject. 

importance in the development of Eoman jurispru- 
dence. The harsh strict principles of the jus civile of 
the early Bomans, and their stem national law which 
had availed for centuries, were ameliorated by the in- 
troduction of the laws or edicts of the praBtors. 

Dr. Maine is of opinion that the principles of the jus 
gentium became active at Eome coeval with the growth 
of the doctrines of the Stoics ; that the jurists who 
belonged to this sect of philosophers believed; that 
as it was in the power and duty of a good man to 
regulate his conduct according to the rules of that 
primitive state which the Stoics denominated as Averts 
or nature, so it was the duty of the prsBtors, as legis- 
lative organs of the state, by their edicts, to discover 
these original laws concealed in the ju^ gentium^ and 
to accomplish for the nation what a virtuous man 
should effect for himself. It must be added that, in 
addition to this, the spread of the Eoman empire, and 
the ever increasing intercourse of its citizens with 
other nations, rendered an exclusive adherence to the 
strict national rules of the jus civile impossible. But 
the following points merit our attention. 

1. It was an essential part of the prerogative of the 
principal Boman magistrates, the majores magistratus^ 
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or the magisiratus populi Romani as they were called, 
that they should possess and exercise the jus edicendu 
This was the right of publishing edicts which were 
binding by law upon the popultcs. It was not, however, 
the edict of every magistrate that possessed this high 
authority and importance, but only the edicts ^f those 
magistrates who possessed what was technically called 
Sijurtsdictio. Thus, neither the consuls nor quaestors, 
the latter of whom, as is well known, had the charge of 
the treasury at Eome, possessed this jus or right, but it 
belonged to the praetors and to the aediles curules, 
who ranked next to them. An important passage 
of Gains throws great Ught upon this subject : he 
says "jusautem edicendi habent magistratus populi 
Romani. Sed amplissimum jus est in edictis duorum 
preetorum, urbani et peregrioi, quorum in provinciis 
jurisdictionem prsesides earum habent ; item in edictis 
eedilium curulium, quorum jurisdictionem in provinciis 
populi Romani qusBstores habent ; nam in provinciis 
Ceesaris omnino queestores non mittuntur et ob id hoc 
edictum in his provinciis non proponitur." (A) 
jir^otioiiof The jurisdiction of the ^diles was much more 
limited in the nature and sphere of its operation, but it 
may be said to have been more extensive in its applica- 
tion. Their jurisdiction extended especially over mar- 
kets and slaves, and questions which we should now 
designate by the term police. 

A similar authority, as Gains observes in the passage 
quoted above, was exercised in the provinces by the 
propraetors and the proconsuls and at a later period 
by the preesides. The qusestores enjoyed ui the 
provinces the same authority and discharged the same 
functions as the -^diles in Rome. 

GaioB I. seo. 6. 
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As an instance of the authority exercised by the Actio reSbih- 
eediles at Eome, may be mentioned the ^^ actio redhibi- qu^^nori 
toria^^^ and the ^^quantisive quanti mtnoris actio sivejudi- ^^' 
cum^ These were both aedilitian actions. The former 
was the process employed by the purchaser against the 
seller to compel him to take back the article sold, on ac- 
count of some defect and to obtain the return of the pur- 
chase money. " Facta redhibitione omnia in integrum 
restituuntur, perinde atque si neque emtio neque ven- 
ditio intercessisset." (i) The latter was an action similar 
in principle by which the seller was compelled to make 
a reduction in the price paid for an article, as, for ex- 
ample, a slave, on account of some latent defect. Both 
actions were given by the eediles and must be brought 
within a short time after the transaction between the 
parties, the one within six months, and the other 
within a year. (/) 

But the edicts of the prsetors had a much larger Bdicta 
and more important sphere of operation, and it is to ^"^ "™* 
these that we must more especially refer. 

The edicts were sometimes said to be edicta repentina : Eaicta 
that is to say, they were not perpetua^ they were mere 
notices, " quod prout res incidit," as TJlpian expresses 
it, (Jc) — ^rules made for concrete and single cases, as 
Cicero explains : * 'exoritur peculiare edictum repentinum 
ne quis frumentum de area toUeret ante quam cum decu- 
mano pactus esset." {I) It is not this edictum repentinum 
that plays so important a part in the Eoman law, but 
the edictum perpetuum — ^that which according to TJlpian's Edictum 
expression is '^ id quod junsdictioms perpetuse causa 

(i) L. 18 B. 2. D. 41.2; 1. 19. D. 41.3. {k) L. 7. pr. de jnria d. 2. 1. 

(J) L. 1, MO. 1 ; 1. 38 pr. de sed. {I) Gic. in Ver. iii. c. 14, also Ab- 

ed. 2L 1 ; aIbo Cic de off. iii 17. See conius in Cornel, edictum perpetuum. 
also Pnchta*!! Ins. vol. T. pp. 344 346. 

E 
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non quod prout res incidit, in albo vel in charta vel in 
alia materia propositioa erit." (m) The edictum per- 
petuTim was put forth by the praetor, at the commenoe- 
ment of his year of office ; and contaiiied the normw or 
rules by which it was his intention to regulate his 
tribunal during the year of his magistracy. It was 
called an edictum perpetuum^ as Mr. G, liOng correctly 
observes, " not because the rules which it contained 
were fixed, for this was not the fact ; nor is it the 
meaning of the Boman word perpetuum, which simply 
means continuous " and not perpetual in our sense ; 
but because every prsetor upon entering on his office, 
published his edict and thus the edicts flowed on so to 
LexComeUa. spcak in perpetuum or continuously, (n) At first, 
when the praetor had made his edict, he was only 
morally bound to observe the rules which it contained, 
but at a subsequent period, when this moral force was 
found too weak to brad these magistrates to their own 
rules, the inconvenience arising from the uncertainty 
of the law was removed by a special plebiscita passed 
in the year 687 a.u.c, the lex Cornelia " de edictis 
perpetuis." This law boimd the prsetors to put forth 
their edicts in a definite form, and forbade their altering 
or extending the edict during the year of office, — ^^ iit 
praetores ex edictis suis perpetuis jus dicerent, qu® res 
cunctam gratiam ambitiosis prsetoribus, qui varie jus 
dicere solebant, sustulit." (o) 



Edictum 2. Such then was the edictum perpetuum — a norma 

tralaticium, t n i»»n 

or rule made to endure only for a year, and originally 
confined to that period. Each praetor made his own 
rule, which as far as he was concerned had the force of 

(m) L. 7. pr. de januB D. 2. 1. (o) ABcon. in Cornel. (Orell. p. 58) 

(n) Geo. Long's Lectores in the See especially Dio. Can. xxzvi. 23. 
Middle Temple, 1846-7. 




anam. 
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law, but only for his year of office. Hence Cicero uses 
the apt phrase "legem annnam dicunt esse " (p) as 
applicable to the edict. But, when the edict of a 
preetor was found to contain principles that were perma- 
nently useful, the succeeding prsetor was at liberty to 
adopt them and to incorporate them in his own edict. 
This is what is understood by the Edictum tralaUcium : 
— ^namely, the transferring of the edict of the previous 
prffitor by the new one into his own edict. It was upon 
this as a foundation that the jus honorarium arose, which J^ ^oaor- 
was a combination of legal principles or propositions 
formed from the edicta tralaticia. It was, however, only 
those " qui honores gerunf^ that possessed this right. As 
the/M aw^oy^ww entitled thecivis to vote in the Comitia, 
60 the ju8 honorarium gave the preetor the right to 
piromulgip the edict. Nor was it the exercise of an 
usurped power on his part, but the exercise of a 
species of sovereignty legitimately derived from the 
people themselves. An absurd etymology or explana- 
tion is given of this term by Papinianus. He says 
"jus preetorium est, quod preetores introduxerant adju- 
vandi^ vel supplendi, vel corrigendi juris civiHs gratia, 
propter utilitatem publicam ; quod et honorariimi dici- 
tur," and after this clear explanation he absurdly adds, 
"arf honorem prcetorum sic nominaium.^\q) It is strange 
that after so able an explanation of the jus honorarium^ 
so childish a derivation should have been given. The 
correct view is presented by Pomponius, in his cele- 
brated and able sketch of the history of Eoman law : 
" Eodem tempore et magistratus jura reddebant, et ut 
scirent cives, quod jus de quaque re quisque dicturus 
esset seque prcemuniret, edicta proponebant; quae 



(p) Cio. in Ver. i. 42. (g) L. 7. sec. 1. de jna. et jur. D. i. 1. 

£2 
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edicta prsetorum ju^ honorarium constituerunt. Hono- 
rarium dicitury quod ah honore prcetoris venerat.^^ (r) A 
correct explanation is also given to us in a passage in the 
Institutes: "Prsetorum quoque edicta non modicam 
juris obtinent auctoritatem. Hoc etiam Jus honorarium 
solemus appellare, quod^ qui honores gerunt^ id est 
moffistratuSy auctoritatem huic juri dederunt. Pro- 
ponebant et sediles curules edictum de qiiibusdam 
causis, quod edictum jus honorarii portio est." (s) Those 
who bore honours in the state had given their sanction. 
Period when 3. The JUS edicetidij from the period of its commence- 
moat adaveT" mcut till its decline, was employed with greater or less 
activity by the Eoman magistrates — ^the prsBtors and 
the eediles. It was, however, in the sixth and seventh 
centuries of the state that it attained its greatest sway, 
not a very long period before the age of Cic^ero. At 
this time, and especially in the seventh century, the 
edict was employed for the purpose of making impor- 
tant reforms in the state, always proceeding upon the 
basis of the jus gentium. Till the period of the sixth 
and seventh centuries the edict gave rise to no legal 
reforms properly so called. Its oflB.ce till then was 
simply to supply defects, to flill up gaps, so to speak, 
in the Eoman jurisprudence. When we come to the 
study of the various Divisions of the Boman law after 
this period, we shall see to what an extent the prin- 
ciples of the JUS gentium and cequitas— or ^ as we have 
elsewhere termed it, the universal element — was intro- 
duced, and we shall observe that it exerted the 
greatest possible influence. In a narrative left by 
Cicero, he informs us that the custom had been for the 
Eoman youths to study the laws of the twelve tables 

(r) L. ?. KV. 10. 1. 2. (ff) Ina. Jus. lib. i. tit 2. sec. 7. 
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in their schools; but now, he says, they learn the 
edicts of the prsetors. (t) 

In the century before Cicero's time, able jurists had 
flourished, but not one had busied himself with the 
edict. Their time and abilities had been employed in 
commenting upon and explaining the laws of the twelve 
tables, and upon the farmulce used in the civil process 
of the state. Two contemporaries of Cicero — one an older 
theotherayounger man— wrote upon the edict. Servius 
Bnlpicius and Aulus Ofilius, the former, who was an 
elder Mend of Cicero's, was the first scientific writer 
on the edict, and the latter jurist also wrote an exten- 
sive commentary upon the same subject. Pomponius 
informs us, " idem (that is Ofilius) edictum praetoris 
primus diligenter composuit, nam ante eum Servius 
duos libras ad Brutum perquam brevissimos ad edictum 
subscriptos reliquit." (u) 

4. A most important epoch for the jus honorarium bbMos 
was the collecting and re-editing of the edicts fey"^^*^^- 
Salvius Julianus, a distinguished jurist who flourished 
in the reign of Hadrian. We do not possess his edition 
of the edicts, but many fragments of it are contained 
in the Pandects. Each succeeding prsBtor who felt that 
it was his duty to advance the legal reforms of his 
coimtry, had added something to the general store of 
jurisprudence. In the course of time this gave 
rise to much inconvenience, and a consolidation 
of ^e body of edictal law must have become an abso- 
lute necessity. This was the work attempted and 
accomplished by Salvius Julianus. Eutropius, in his 
condensed history, says, that "Julianus sub divo 



(<) Cic de legib. bk. i. c. 5. com- (u) L. 2. seo. 44. de orig. jar. i. 2. 

pwe bk. iL c. 23. 
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Hadriano edictum perpetuum composuit." (v) In 
the " Constitutio tanta," or " ScSwkcv " as it is called^ 
which contaiQS the Latin address of JustrDian upon 
the publication of the Pandects, 633 a.d., and derives 
its name of " constitutio tanta " from the words by 
which the address is headed : " Tanta circa nos divinse 
humanitatis est providentia," &c. {to) — in this con- 
sUiutio it is said that Julianus undertook this work by 
imperial authority, " doctissimus Julianus id ipsum 
apparet dixisse, et ad imperiali auctoritate super exortis 
controversiis implorasse supplementum, et insuper 
Hadrianus piae memorise, quique Praetorum annua 
edicta in brevem quendam coegit tractatuna, optimum 
Julianum ad hoc asstimens," &c. {x) In another passage 
it is stated of Salvius Julianus, " summsB auctoritatis 
hominem et preetoriani edicti ordinatorem.^^ (t/) Again, 
it is said, " et ipse Julianus, legum et edicti perpetui 
suhtilissimus conditor?^ {z) If these expressions are 
carefully weighed, it wiU be clear that Julianus did 
not write a commentary on the edict, as some have 
supposed, but that what is intended is, that he gave a 
new and consolidated edition of the edicts of the 
prsetors. In the " constitutio tanta," as given in the 
Codex, we are informed by Justinian that the consoli- 
dation of the edict was done by Hadrian himself. He 
says, " et non ipse solus (i.e.^ Julianus) sed et divus 
Hadrianus in compositione edicti et senatus-con- 
sulto."(02r) But this associating of the name of Hadrian 

(f) Entropins, 8. 9. {%) L^ 2. cons, tanta, seo. IS. cod. 

(ic) ThiB "constitutio tanta" is to i. 17. 
be found between the Institutes and {tx) L. 2. seo. 18. Cod. <* de vetere 

the Digest in the Corpus juris civilis. jure enuc." i. 17. In this law in the 

(x) Seo. 18 constituta tanta. oodex we hare the constitutio tanta 

(v) L. 10. ood. in fin. ** de condio. referred to above repeated and given 

indeb. iv. 5." more in detail. 
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"with Julianiis can only mean that the work of the 
latter was done by public authority, and that as 
a consolidation of the edictal law under imperial 
sanction, it was given to the magistrates as an autho- 
rity by which, in the administration of justice, they 
were for the future to be bound. 

This revision and consolidation of the edicts thus ciose of the 

, exercise of 

became bmding upon the preetors, and was known as the the jus honor- 
edictum perpetuum. The magistrate had no longer any 
power to alter it by the promulgation of new rules. 
This important fact renders the time of the redaction of 
the edicts under Hadrian an epoch in the history of 
the Boman law. The Edict became the very vox viva 
of the law. Hence, after this period, the praetors ceased 
to be the active agents in the legal reforms of the state. 
Thus, this important magistrate, who during his brief 
year of office exercised in part the legislative sove- 
reignty of the people was, by this work of Julianus, 
from the time of Hadrian, deprived of his very 
large but beneficial authority. It may be observed 
that it is from this period the edict is called perpetuum 
in an entirel^' new sense. It was perpetuum in the 
sense of Jizedj that is, it was no longer in the praetor's 
power to make any alteration in its condensed and 
stereotyped form. The top stone was put to the 
work of the praetors, and the jiis honorarium, which 
had been active from the time of Cicero to Hadrian, 
then ceased to exist. 

5. Thisyw* honorarium was of the most extraordinary importance of 
importance in the development of the Koman Law. In honiranum. 
the place of the jus strictum there were introduced by 
means of the edict, the universal principles of the jus 
gentium, the influence of which was increasingly felt 
in ever-widening circles. To the explanation and 
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illustration of these valuable legal principles, as em- 
bodied in the edicts of the prsBtors, the most distin- 
guished of the Eoman jurists applied theniselves. 
Upon opening the Pandects almost in any place the 
eye fells upon the names of Gains " ad Edictmn pro- 
vinciale," or of XJlpianus or Paulus "ad Edictum." 
A short account will show the importance Tirhich the 
Eoman jurists themselves attached to the edict. We 
may glance at some of the principal writers. Servius 
Sulpicius and his disciple, both of whom were contem- 
poraries of Cicero, we have already mentioned. Labeo, 
also in the time of Augustus, and Sabinus,* the former 
the founder of the Proculian school, and the latter, 
a disciple of Capito, who wrote in the time of Tiberiias, 
and gave the name of Sabinian to the opposite school, 
both wrote upon the edicts. We have no extracts in the 
Pandects from the worits of Labeo and Sabinus, since the 
edtctum perpetuum of Julianus was not the work upon 
which they commented. But Gains commented upon 
the Julian edict, and also upon the edicts before their 
consolidation imder Hadrian. Pomponius wrote a 
great commentary on the edict, at least* eighty-three 
books, as the eighty-third book is mentioned in the 
Pandects. XJlpian also wrote at least the same number 
of books on the edict. Paulus, the contemporary of 
TJlpian, wrote eighty books ; Furius, five books ; Satur- 
ninus at least ten books; Papirius also twenty-five 
books — ^we have many extracts in the Pandects out of 
the twenty-fifth book. In fine, more than one-half 
of the Pandects is made up of extracts taken from the 
writers on the pr«torian edict. 
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Section VIII. — The Character and Importance of the 

Ju% Honorarium. 

I. The entire structure of the jue honorarium is so character of 
foreign to our modem notions, that it is not strange arinm. 
that it should haVe been found difficult to comprehend 
it ftdly and clearly. For centuries it was regarded as 
the product of the encroachment and deception of 
the praetors. Even Heineccius strenuously defended 
this view. That this perplexity aud mistake should have 
arisen is not to be wondered at, since the magietratus 
populi Romani has been compared and confounded 
with our modem judge. But the office and authority 
of the Boman praetor was of an entirely different 
nature. In his imperium he possessed, as we have 
already stated, a species of sovereignty. It would be 
much more correct to Kken the praetor to a modem 
civil ruler or prince, than to a civil magistrate or 
judge. Fapinianus, in a passage already quoted, indi- 
cates with wonderful precision the authority and 
dignity of the praetorian jtie: "Jus praetorium est, 
quod praetores introduxerunt adfuvandij vel supplendiy 
vel corriffendi juris civilis gratia^ propter utilitatem pub- 
licam; quod et honorarium dicitur." And Marcianus, 
in a pithy sentence, condenses the spirit of the above 
explanation : " Kam et ipsum jus honorarium viva vox 
est juris civilisJ^ (a) The Boman jurists are fiill of 
praise as to this viva or vivida vox^ and their conception 
of its true nature and importance is sufficient to refute 
the incorrect opinion of Heineccius, and of others who 
have since embraced his views. 

(a) L. 7. 8. de just, et jure, I. 1. 
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Advamtageeof jt 'i^'ould be Well foT US if we Were in a condi- 

the edict. 

tion, in our legislation, to attain to something like the 
wholesome exercise of the authoritjr of the praetor. It 
is very certain that we are not. Every year in Eome 
there was a new preetor, who was desirons that his 
name should be handed down to posterity as a bene- 
&ctor to his country. This he did not hope to accom- 
plish by usurpation or by the sword, but by a pro- 
longed and carefol preparatory study of the laws of his 
coimtry, so that when his year of office arrived he might 
ky as it we^e a polished stone upon that symmetriccd 
pile of legislation which had been the work of a long 
line of illustrious predecessors. K he succeeded in the 
exercise of his jw edicendi^ his name became associated 
with the jurisprudence of his country. His sucee^or 
in his edict would incorporate the new rule, if it were 
valuable, and in his turn sanction afresh the extension 
of some principle derived from the jus gentium. In 
other words, he would practically apply those principles 
of equity and justice which he believed to belong to no 
age and to no country, but to be rooted and groimded 
in that moral nature which has been given to man by 
the Great Supreme Himself. If, on the other hand, 
the praetor did not succeed, his legislative act fell 
to the ground. A most important check upon the 
legislation of the prsBtors arose from the fact that the 
magistrate, after his year of office, and at any subse- 
quent period, couldbeproceededagaiastupon the groimd 
of his own edict. This is expressed in one of the titles 
in the Pandects : " ^pwd qutsque juris in alterum statuerit^ 
ut ipse eodem jure utatury (aa) We may easily imagine 
what a check this would be on the legislative adminis- 

(aa) Lib. U. Tit. ui. D. 



THE ARS BONI ET ^QUI. 59 

tration of the prsetors, XJlpian, upon this, says, "Hoc 
edictum summam habet aequitatem et sine cujnsquam 
indignatione jnsta." (b) How different is it with the 
legislation of modem times. What difficulty to get 
rid of a law that is even acknowledged to be bad. What 
inconsistencies and contradictions pervade our statutes. 
Who amongst us can claim to possess a knowledge 
approaching to strict accuracy of our legal principles 
or our laws ? 

Again, the legislation of the prsetors was always of a 
nature homogeneous to the laws already in existence. 
How very different is it with us ; we are always striving 
for some new thing, rather than for the development of 
acknowledged principles, and the result is that our 
law is full of flaws and inconsistencies. But it could 
not be so in the exercise of the jus honorarium. By 
virtue of the imperium the praetors advanced step by 
step in practical legislation at Kome, until their system 
attained a symmetry and a perfection which has secured 
for ages the admiration of mankind. 

II. The practical importance of the jus honorarium it» importance 
Qonsisted m this, that it was always softening the rigor p™^*^*^'^- 
of the jv^ civile^ and advancing the gradual triumph of 
the principles of theyi^ gentium. TJlpian, quotiag Celsus, 
said it was the cultivation of the " ars boni et cequV^c) 
— ^the gradual smoothing of the asperities of the original 
national law. Before the appearance of this new insti- 
tution, the jtis strictum universally prevailed at Bome. 
Finally, it was the introduction of the universal element 
by means of the praetorian jus edicendi that raised the 
Boman law to the position it occupied not only in 
Bome, but which it still holds in Europe, and seems 

(5) TitaluB and 1. 1. pr. " qnod quia (c) L. 1. seo. 1. d. jus. et jur. 1. 1. 
Ac. n. 8. 
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destined to occupy in fiiture times in civilized nations. 
The careful study of the results of the exercise of the 
JM honorarium will be found ftdly to justify what may 
appear to some an exaggerated view. The aiin of the 
praetors was always to realize the idea of cequitas^ and 
to do this by means of practical useful legislation. They 
did not strive for a mere ideal equity, but confined 
their exertions to the moulding, tha applying, and the 
establishing the laws of the jus gentium to the real 
exigencies of common life in a powerful and constantly 
growing nation. With these facts before us, it must 
be evident at a glance that it is impossible to set 
too high a value on this ju8 Jionorarium so long and 
admirably developed by means of the jus edicendi of the 
Eoman praetors. 



Section IX. — The more recent treatment of the 

Prcetorian Law. 

Bxtenaive If the work of Salvius Julianus had been preserved, 

^^^ ^e should now possess in his compilation a complete 
■®^®^ specimen, or rather exemplar, of the praetorian law. 
But we do not possess this great work, nor have we 
the edicts in their entire form. Still, many fragments 
of the edicts are found stored in the treasures of the 
Pandects. Fortunately, the Eoman jurists who have 
preserved these fragments, have given them to us 
in. the ipsissima verba of the praetors. One half, or 
about that proportion, of the Pandects, consists of 
extracts from the edicts, or excerpts and commentaries 
relating thereto. To such a degree is this the case, 
that we are able, to some extent, to restore the 
edicts as they were consolidated in the Julian edition. 
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As the principal sources of the Boman law were the BffortB made 
laws of the twelve tables and the edicts of the praBtors, edicts. 
it is quite natural that strenuous exertions should have 
been made to reconstruct them in their original form. 
We have already made reference to what has been 
done in this respect in regard to the twelve tables ; a 
brief review of the efforts made to restore the edicts 
shall close the present title. 

Guil. Banchin, in the 16th century, laboured to 
do this and to arrange them, in a work entitled 
" Edictum perpetuum restitutum," Paris, 1597. He 
was succeeded in his efforts by Jacob. Gothofredus, 
who attempted the same in his ^^ Fontes quatuor juris 
civilis," already refered to. A third effort, which, it 
is to be regretted, was not completed, was made by 
Heineccius. His intention was to restore the edicts, 
and to make a commentary upon them. The work, as 
far as it was accomplished by Heineccius, will be 
found in the second part of his posthumous writings, 
^^ Edict, perpet. ord., &c., pars prima et secunda."(a) 
What Heineccius left incomplete, has been accom- 
plished by a Dutch jurist, De Weyhe, libri tres edicti, 
&c., Cell. Lun. 1821. Yan Beenan, also a young Dutch 
jurist, in "Fontes tres juris civilis Bomani antiqui," 
1840, p. 11 sq., has endeavoured with much ability to 
present the edicts of the praetors in their original 
form, (b) 

(a) Bee alao Abr. Willing "Frag- (b) Q. G. J. Van Beenan in 0. A. 

menta edicti peipetni," Franequ., Den. Tez. " Fontee treOy Ao./' Ama- 
1783-4. teL 1840. Sto. p. 41. 
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TITLE FOUETH. 

Of the Constitutions of the Eupebobs. 

Section X. — General historical remarks. 

Ancient right I. The right of putting forth imperial constitutions is 
acknowledged to have been as old as the empire itself. 
Et primo quidem temporibus Divi Augusti, mox deinde 
Claudii, Udictis eorum erat interdictum, &c. (a) Al- 
though G^us only mentions a three-fold way in which 
this right was exercised, we must add another term to 
the formula as given by him : " Constitutio prineipis 
(says he) est quod imperator decreto vel edicto vel 
epistula^ constituit. Nee umquam dubitatum est, quin 
id legis vicem optineat, cum ipse imperator per legem 
imperium accipiat." {h) To these must be added the 
mandata. The distinction between these was the 
following : 

^^toiea ^' -^^^ ^^^^ edictales were imperial constitutions 

published with a view to a legal reform, aad by these 
a new legal norma or rule was established. It was the 
assumption of the jus edicendi by the imperator as 
the chief magistratus populi EomanL 

Eeocripta. 2. Rescripta. — This was a term applied to the 

resolutions or answers made by the emperor to any 
legal question which had been submitted to him. 
Upon a question, accompanied by a petition, being sub- 
mitted to the emperor, he granted a formal authoritative 
answer. When this reply was published, which was 
frequently the case, the answer to the question ob- 
tained the binding force and power of law. 

(a) L. a. pr. ad. S. C. Vel. D. 16. 1. (b) GaioB, I. 6. 
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3. The decreta were decisions which the emperor as Deoreta. 
supreme judge gave in cases submitted to his decision. 
These decisions often contained rules applicable not 
only to the actual case submitted, but were held to be 
applicable to other similar cases when they arose. It 

was thus that the decreta^ when published, obtained 
also the authority of law. That the princeps had thus 
the right to act as the highest judge was never doubted 
by the Komans. 

4. The mandata were instructions given by the em- Mandata. 
perors to the imperial functionaries in the provinces. 

In the provinces of the people the pro-consuls and 
the pro-prsBtors had authority as magistrates of the 
X>opulus Bomanus; but in the imperial provinces 
the legati and other imperial oflB.cers governed. These 
officers of the princeps received from the emperor 
rules to guide them in concrete cases. As, for example, 
in the case of military testaments, as Ulpian informs 
us, ^^Militibus liberam testamenti fEictionem primus 
quidem Divus Julius Ceesar concessit, sed ea ooncessio 
temporalis erat, postea vero primus Divus Titus dedit : 
post hoc Domitianus; postea Divus Nerva plenissimam 
indulgentiam in milites contulit, eamque et Trajanus se- 
cutus est, et exinde mandatis inseri coepit caput tale."(c) 

These arose out of special cases, and were not in- 
tended as acts of legislation; but when in the decision 
of the concrete case a new legal rule was laid down, 
and the decretum was published, this principle or rule 
became binding as a law for other cases also. 

n. In the first two centuries of the Empire, new The Oratio of 
edicts with a view to the establishment of legal pi^J^^th? 
rules were of very rare occurrence. The Eomans at ^^ ®^c*»^ 

{c) L. 1. de test. mil. D. 29. 1. 
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this period were far too republican in their views readily 
to allow of such a stretch of monarchical power. The 
custom was for the Emperor to send an oratio to the 
senate, aad the law based on it assumed the form of a 
senatus-consultum. This was also the case with 
many important legal reforms, and the leges edictcUes 
were then scarcely known. But the rescripta and 
the decreta^ as mentioned by both Gains and XJlpian, 
became of more frequent occurrence. 

It was in the time of Diocletian that this state of 
things was altered, the republic was crushed, and the 
leges edictales had become the usual mode in which the 
emperor exercised his power. The lex edictalts^ how- 
ever, must not be confounded with the edictal law of the 
praetors, being the same name for quite a different mode 
of exercising legislative power. The emperors claimed 
the right of establishing edictal law by virtue of their 
supreme and sovereign power. The terms they employ, 
which are preserved in the Codex, prove this. Justiniaa 
says, ^^ banc edictalem legem in orbem terrarum poni- 
mus." (d) Again the Emp. Leo. " Hac edictali lege 
in perpetaum valitura sancimus." (e) Again, Honorius 
and Theodosius say, ^'Igitur in perpetuum edictali 
lege sancimus." (/) It is probable that the last two 
extracts give the usual forms of expression employed 
by the Emperors. Thus the Edicts of the praetors 
having entirely ceased, as had also the reponsa pru-- 
Lex regift. dentum^ the principal source of law after the time of 
Diocletian, became the leges edictales of the emperors. 
III. We have already referred to the so-called 
" Constitutio tanta" which was the Latin address put 
forth by Justinian on the publication of the Paadects, 

(d) L. 2a C. d. test. vi. 28. {f) L. 18. C. qaod oum eo. iv. 87. 

(e) L. 6. C. d. §eo. imp. ▼. 9. 
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now to be found immediately before the Digest in the 
printed editions. Another constitution may be also 
mentioned here which immediately precedes the " Con- 
Btitutio tanta ; " this is called the ^^ Constitutio Deo 
auetore," and was published by Justinian previously to 
the Digest, of which it contains the conception. BotlT 
of these constitutions may be found in the Codex in 
leges 1 and 2, "de vetere jure enucleando, &c." 
book I title 17. In these imperial Constitutions' 
Justinian discusses the question as to the power and 
authority by which the emperors claimed the right 
to promulge new laws. This right he refers in the 
most distinct terms to a certain lex regia. In the 
" Constitutio Deo auetore " he says "Quam enim %^ 
antiquaj quce regia nuncupabatur^ omne jus omnisque 
potestas populi Romani in imperatoriam translata sunt 
potestatem, &c." {g) Again in the Institutes he says 
" Bed et quod principi placuit, legis habet vigorem ; 
quum kge regia quee de ejus imperio lata est, populus ei 
et in eum omne imperiimi suum et potestatem conces- 
sit." (A) It has been thought by some that Justinian 
makes this assertion of a lez regia having conferred 
this power upon the emperors in consequence of a state- 
ment made by XJlpian, who in almost the same words as 
those above quoted from the Institutes says " Quod prin- 
cipi placuit, legis habet vigorem ; utpote quum lege regia- 
qucB de imperio ejus lata est, populus ei et in eum omne 
suum imperium et potestatem conferat."(/) There is 
no doubt now that Justinian was mistaken as to the 
existence of a lex regia which permanently and finally 
conveyed the entire legislative power of the populus to 
the monarch. No such law has been discovered and it 

ig) L. 1. C. d. vet. jar. enac. 1. 17. (i) L. 1. D. const, prm. 1. 4. 

Qi) lost. Ub. I. tit. 2. sec. 6. 
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is now quite certain that no such law ever existed. 
The lex regia which Justinian misunderstood was not a 
law by which the Eepublic was changed into a mon- 
archy — ^not a law which conveyed the legislative power 
from the people to the monarch, but a lex by which at 
the commencement of each reign the imperium was 
conveyed to the individual ruler. It was a lex de imperio^ 
by which the monarch for the time being was invested 
with legislative power, which must precede the exercise 
of such power to render it legitimate and valid. Prac- 
tically, some of the emperors did not regard this fcar, 
but seized upon the imperium and mounted to power 
as they were best able. It was a legislative authority 
conferred similarly to the capitulation of the GFerman 
emperors, on which occasion the oath was admioistered 
to them, and from which period their power commenced. 
So the lex regia of the Eomans was not a law passed 
once for all, but a law enacted afresh for each suc- 
ceeding emperor. 

1. That this view is correct appears from the histori- 
imperio. eal connection of this peculiar imperial legislative 
power. In the time of the ancient Boman reges^ their 
authority dated only from the period of the passing of 
the law which invested them with royal authority. It 
was the lex which made the rex. Again in order to 
•invest the magistrate with legislative power, subse- 
quently to the period of the kings, there was invari- 
ably a fear passed in the curia, ^'deimperio; " hence it seems 
perfectly natural to conclude that a principle so deeply 
rooted in the Koman law, and of which other illustra- 
tions might be adduced, would continue operative 
as far as possible in the times of the emperors. The 
discovery of the treatise of Cicero entitled " de repub- 
lica " has removed much doubt which previously existed 
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upon the subject, and this treatise contains much 
valuable infonnation with regard to the present 

topic, (y) 

2. We have a firagment of this lex regia preserved 
in the ^'lex de imperio Vespasianiy^ a relic found in 
Home in the 14th century and still preserved there. 
This fragment contains a lex properly so called, and 
not a senatus-consultum, as has been erroneously 
supposed, in consequence of the passage in Tacitus 
in which he says '' eo senatus die, quo de imperio 
Vespasiani censebant." (Jc) This lex empowered Vespa- 
sian to conclude alliances, to originate senatus-consulta, 
to elevate persons to magisterial and senatorial rank, to 
put forward ordinances having the power of law, &c. 
It was certainly a lex not made for future emperors, 
but for Vespasian alone^ and hence we may infer 
that a similar lex was passed in every like case. 
This relic probably preserves the form which was 
usually employed for each succeeding Boman emperor. 

3. Gkuus also in a passage in his Institutes fully 
confirms this view. Speaking of the imperial power, 
he says, " Constitutio principis est quod imperator de- 
creto vel edicto vel epistula constituit. Nee umquam 
dubitatum est, quin id legis vicem optineat, cum ipse 
imperator per legem imperium dccipiatP (I) When the 
expression of Gains, '^per legem imperium accipiat^'* is 
carefully weighed, it strongly supports our view, and 
entirely explains and coincides with the words of Ul- 
pian at a later period already quoted, " utpote quum 
lege rege qwB de imperio eju9^ &c." (m) From these con- 



0) Cie. de rep. bk. 11. 13. 17. 18. galia. p. 221. sqq. and Pachta's Inst. 

20. 21. voL I. 382. 

% Tacit. Hist. IV. 6. See also Q) Gaius I. 5. 

Haabold's Spangenberg monom. Ic- (m) L. 1. pr. D. cona. prin. 1. 4. 
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siderations we may conclude that the lex regia was a 
law passed for each single prince, with the special 
object of endowing him with the imperium. But when 
the power of the monarch increased, and the old 
republican principles of popular freedom languished, 
— probably about the close of the first century of the 
empire — the lex regia^ which had been the expression 
of the popular power, was, entirely superseded by the 
decrees of the senate. 



Sectiox XI. — Of the ImpericU Constitutions. 

In the times of the classical jurists no official collection 
of the imperial constitutions existed, these constitutions 
being woven iato the works of the jurists themselves. Of 
these legal treatises we have several. The first was 
made by Papinianus, under the "Divi Fratres/' a 
phrase applied to Marcus Antoninus and Verus. Pa- 
pinianus, who wrote about 161 A.n., left twenty books 
on these imperial constitutions, Julius Paulns made 
also a collei^tion of the imperial decreta^ from which 
there are many extracts found in the Pandects. Later 
came the codices, which is a term applied to collections 
of imiH^rial constitutions. Of these, composed at 
different periods, we find there were four, namely, 
1 — ^The Codex Gregorianus, 2 — ^The Codex Hermo- 
genianus, 3 — ^The Codex Theodosianus, 4 — ^The Codex 
Justinianus. 
K\^\t^x K\tx^ 1. The Codex Gregorianus and the Codex Hermo- 
J^{*"j\* ^J*!, giniiimus are usually mentioned together, the Codex 
liviuaim*, (Jrt^gorianus being always placed first. This fact 
dt^t ermines the legal relations of these imperial collec- 
tions : that the Codex Gregorianus was the principal 
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•work, and that the Codex Hermogenianus was intended 
to be merely supplementary. It explains also the reason 
T^hy they were always mentioned together. So far as 
we are acquainted with these codes, this explanation 
is fiilly confirmed. The Codex Gregorianus contains 
all the most important imperial constitutions published 
during the reigns of Trajan and Hadrian, until Dio- 
cletian and Maximian inclusive. This comprises a 
period extending from about a.d. 98 till about A.n. 300. 
The Codex Hermogenianus also contains selections 
from constitutions during this same period, from the 
Tery earliest, but it extends beyond the time of Dio- 
cletian and Maximian to the end of the reign of Con- 
stantine. Thus the Codex Hermogenianus reaches 
over a period both earlier and later than the Codex 
Gregorianus. 

The external divisions of the Codex Gregorianus Their diWaiona 
indicate that it was the older work. It was divided 
into books, of which we know there were at least thir- 
teefij as we are in the possession of extracts out of the 
13th book. These books are arranged in titles, and 
under these titles the constitutions are chronologically 
disposed. 

The Codex Hermogenianus, on the other hand, does 
not appear to have been divided into books, but simply 
into titles, whilst these titles have the same rubrics or 
inscriptions as the Codex Gregorianus. These facts 
seem very clearly to indicate that f he Codex Hermo- 
genianus was intended to be supplementary to the 
Codex Gregorianus. 

Tlic time when these works were published seems 
doubtful. The Codex Gregorianus is certainly before 
Constaiitine, whilst the Codex Hermogenianus was 
probably compiled in the time of that emi)eror. The 
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Codex Hermogenianiis takes its name from the compiler, 
Hermogenianus, who is the youngest jurist mentioned 
in the Pandects. He flourished in the time of Con- 
stantine. 

These codes were not put forth publica auctoritatcj 
but on account of their great importance they were con- 
stantly quoted in the tribunals, and their validity was 
admitted by later emperors, as if they had proceeded 
from public authority. Their contents also, for the 
most part, are in our possession. But unfortunately, 
no MS. of them in their original form has been found. 
They have also come to us through a very impure 
channel, having formed the basis of the West Gothic 
legislation. 
Breriftrium Whcu Alaric in the sixth century founded the West 
ricianum. Q^^jj^^ kingdom, he allowed the conquered Eomans to 

retain their own laws. The Germans in that kingdom 
lived under Gennan law, and the subject Romans 
were permitted to live under Roman law. The same, 
also, was the case with the East Goths and with the 
Burgundians. 

The codes above referred to are found in this 
"Broviarium Alariciaiium," as it is called, published 
in the year 506 a.d., a legal work which contains also 
other important relics of Roman law. 

In this *^Breviariimi Alaricianum" a two-fold division 
is made, and the words jura and leffes are used to mark 
this division. * 

m 

The term jfura was used to denote those portions of 
the West Gothic code derived from the " Institutes of 
Gains," the " Fragmenta Ulpiani," and the " Pauli 
sententisB receptee;" whilst under the rubric le^es there 
came the Codex Gregorianus, and the Codex Hermo- 
genianus. It is, however, certain that in the " Bre- 
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viarium Alaricianimi " as we now possess it, we 
have not these two codes entire, so that we may 
probably conclude that we have not the whole of this 
*' Breviarium Alaricianum." From certain sources 
besides the West Gothic Code we possess the means of 
ascertaining partially the contents of the Codex Greg- 
orianus and the Codex Hermogenianus. One important 
recent discovery, the " Vaticana Fragmenta," as they 
have befen named, affords valuable aid for the verifica- 
tion and correction of these codes, and the editions now 
published, with additions and corrections, have super- 
seded and rendered older editions of the codes for criti- 
cal purposes entirely useless, (a) Much that we find in 
these codes is repeated in the Codex Justinianus; but the 
form in which the constitutions appeared in the early 
codes was varied in the later legislation of Justinian. 

The only entire edition of the Breviarium Alarici- Bditionaoftho 

, , , Brevianum. 

anum, until recently was that of Sichard, published 
in Basle, 1528. Anew and valuable critical edition, 
as we have already said, has entirely superseded this, 
published by "Haenel, Lex Kom. Visigothorum ad 
LXXYI. libror manuscrip, fidem recognovit, etc." 
Lips. 1847 — 49. (b) This edition contains the follow- 
ing constituent parts of the "Breviarium Alaricianum" 
in the following order : 1 — ^Theodosianus Codex ; 2 — 
Novellee of Theodpsius the second, Valentinian the 
third, Marcian, Majorian, and Sevcrus ; 3 — The Insti- 
tutes of Gains ; 4— The receptee sententiae of Paulus, 
in five books ; 5 — ^Thirteen titles of the Codex Gregori- 

(a) The so-called "Vaticana Frag- which has ginco clang to thcso frag- 

inenta" were disco vorcd by Mai, and mentiS, see on this Puchta'a Instit. 

published at Bomo in 1823, 8vo., and vol. J. pp. 305, 306. 
^80 at Paris in the same year; sab- (b) Sec VangcroVs Pandckten, p. 

acquently at Berlin, in 1824, 8vo., 7 et aeq., vol. I. for valuable no- 

with the title "Fragmonta Vaticana," tices of the literature. « 
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anus ; 6 — ^Two titles of the Codex Hermogeniainis ; 7 — 
A small fragment from Papinian's responsa. 

The two codices are also to be found in Schulting's 
Jurispr. vet. antej. pp. 683 — 718, and in the carefully 
edited Berlin edition, by Hugo, of the pre-Justinian 
law, tom. I. p. 265 sqq. Also in the second part of 
the Bonn Corp. jur. civ. antej., 1837, by G. Haenel. 
Codex II. The Codex Theodosianus was published in 

^' the time of Theodosius II. This code was intended 
for the eastern empire. In the year 429 a.d. a com- 
mission of eight men were appointed to make a collec- 
tion of the imperial constitutions, after the pattern of 
the Gregorian and Hermogenian Codes, to extend from 
the time of Constantino, when these codes were com- 
pleted, to that of Theodosius II and Yalentinian III. 
*^Ad similitudinem Gregoriani atque Hermogeniani 
codicis eunctas colligi constitutiones decernimus, quas 
Constantinus inclytus et post eum divi principes nosque 
tulimus, edictorum viribus aut sacra generalitate sub- 
nixas." (c) 

To these eight persons, who are called illustres 
and spectabtlesj an advocate was also added. In the 
year 435 this commission was superseded, and a new 
one consisting of sixteen persons, partly illtistres and 
partly spectabiles were authorized to proceed with the 
unfinished work. In 438 a.d. the latter commission 
completed its task, when the Emperor Theodosius II 
gave both his sanction and his name to the work. In 
February of the same year the code was promulged ; 
when it was ordained that it should come into operation 
from the 1st of June in the following year, 439, and 
was pronounced to be the alone source of the jils prin- 

(c) L. 5. L. 6. Cod. Theo. D. const, prino. (reoently diBcoyered). 
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cipale from the time of Constantine till the period of 
its publication. In 438 the new code was sent to Eome, ' 
where it was received and published at once by acclama- 
tion in the senate. 

This work was originally possessed by us* in a very 
imperfect form, but through recent discoveries much 
has been restored. A genuine fragment referred to 
above was discovered in the Ambrosian Library in 
Milan, by Clossius, in the year 1820. It is an im- 
perfect MS. of the Breviarium, and contains the pro- 
tocol of the senate in which the Codex Theodosianus 
was published ; a register of the rubrics of the Codex 
Theodosianus contained in the Breviarium, with several 
interpolated additions taken from the genuine Codex ; 
also the Codex of the Breviarium as far as the fourth 
title of the second book. This was published by 
Clossius in 1824. 

But the most important discovery was made by Pey- 
ron in Turin, and by Bandi von Besme, who in 1820 
found forty-four leaves of a MS. rescriptits of the 
genuine Codex Theodosianus, part of which was pub- 
lished in 1823; the portion subsequently discovered by 
Bandi von Besme, and which had been overlooked in 
1820 by Peyron, was published in 1843. It is still a 
matter of deep regret that we do not possess a complete 
copy of the Codex Theodosianus. About two-thirds 
of the entire code are saved; one-third of which 
is derived from the Breviariimi Alaricianum, and the 
remainder from the newly discovered sources just 
mentioned. 

The Codex Theodosianus was divided into sixteen ^*» divMioM. 
books, which were again subdivided into titles. The 
matter is distributed under these titles chronologi- 
cally ; whilst the constitutions of the emperors from 
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Constantine till Theodosius II are presented in their 
original and complete form. Without this Codex Theo- 
dosianns a deep and thorough acquaintance Trith the 
existing Codex Justinianus would be impossible. 
Hence, it is fortunate that so much has been preserved, 
although through the corruption of the MS. and the 
ravages of time much has been lost. That we shall ever 
possess a complete exemplar is now very improbable. 

As to the editions of the Codex Theodosianus, there 
are two especially deserving of notice. Amongst the 
older editions is that of Jacobus Gothofredus the cele- 
brated French Jurist, and the author of the "Quatuor 
Fontes." It was edited after the death of Gotho- 
fredus by A. Marville, Lyons, 1665, folio, ^ vols., 
and subsequently by Eitter, Leipsic, 1736 — 45, folio. 
This is a most learned and acute work, and contains 
an excellent commentary. The later and more perfect 
edition is that of Gustav. HsBuel in the Eoman edition 
of the "corp. jur. civ antej." 1842. This is the critical 
edition, and is enriched by the new discoveries above 
alluded to made in Milan and Turin. 
Codex Jus- III. The Codex Justinianus was published in the year 
timanu8of529 539 ^.d, ft ig not Supplemental to the Codex Theo- 

dosianus as this latter code was to the Codex Gre- 
gorianus and the Codex Hermogenianus. In this work 
which was published scarcely two years after Justinian 
became emperor, the plan intended was, to include all 
that might be useful and practical from the earliest im- 
perial constitutions in the time of Hadrian until the time 
of Justinian himself. This codex superseded the Codices 
Gregorianus, Hermogenianus, and Theodosianus, and 
contained not only the Leges generales, but also the 
rescripta of all the emperors from Hadrian to Justinian. 
The new constitution was published the 7th of April 
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529 A.D,, and came into operation on the 21st of the 
same month. It was contained in twelve books, and 
was qnito a distinct work from the codex contained in the 
body of legislation now known by the name of the 
" corpus juris civilis," 

In the constitutio, " Hsbc quae necessario," of the 13th 
Feb., 528, in which the plan of the work was submitted 
to the senate, ten men are mentioned by name to 
whom this work was confided. Among them appears 
for the first time the illustrious name of Tribonian, but 
only as a simple member of the commission ; the name 
of Theophilus the celebrated professor of law at Con- 
stantinople is also mentioned in this commission. 
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Law PROCEEDING FROM THE JURIS-CONSULTI, EeSPONSA 

ET Sententls: Prudentum. 

Section XIL — Law proceeding from the Juris-consulH 

in general : — Historical review. 

I. In the first century of the Eoman State there Historical 
was no jurisprudence, no science of law, and no legal 
records or settled forms of process. The pontifices 
preserved in the arcana of their own minds the peculiar 
legal rules observed. They were the sacred hierarchs 
who held the keys of the mysteries, or rather the mir- • 
rors in which were alone reflected the indistinct and 
mysterious forms and observances of the law as then 
known and obeyed. The establishment of more cer- 
tain rules by the introduction of the laws of the twelve 
tables did not entirely change this state of things. 
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The administration of justice and the esoteric doc- 
trines relating to forms and legal process, were stiU sur- 
rounded by all the solemnities that could be invented or 
preserved by a powerful priesthood, a peculiarity T^hich 
lasted uninterruptedly for several centuries. The Jus 
Papirianum did not explore this realm of mystery ; for 
it was merely a collection of the laws of the kings, and 
cannot be regarded as a scientific work on la^v. Of 
jurisprudence in the strict acceptation of the term, of 
civil process and of scientific jurists, in the early period 
of Rome, nothing can be said, as neither the one nor the 
other existed. 
Appiuji II. Livy informs us that in the middle of the fifth 

century of the State, Appius Claudius disclosed the 
forms of action {legis acUones) and the days on 'which 
legal proceedings might lawfully be proceeded with or 
on which they must be deferred {dies fasti et nefasti) 
knowledge which had hitherto alone been pos- 
sessed by the pontifices. Livy in the well-known 
passage properly treats this as an important discovery. 
It was, in his language, the publication of the jtis civile j 
which had been hitherto hidden "in penetralibus pon- 
tificum."(a) Pomponius, also mentions this disclosure 
in the following passage: "Postea quum Appius Clau- , 
dius proposuisset et ad formam redegisset has actiones, 
Cneius Flavins scriba ejus, libertini filius, surreptum 
librum populo tradidit; et adeo gratum fuit id munus 
populo, ut tribunus plebis fieret, et senator, et sedilis cu- 
• rulis. Hie liber, qui actiones continet, appellatur jus 
civile Flavianum, sicut ille jus civile Papirianum ; nam 
nee Cneius Flavins de suo quidquam adjecit libro. {b) 
From Cneius Flavins this publication came to be called 

(a) Liv. EX. 46 (6) L. 2. seo. 7. D. orig. jur. 1. 2. 
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ju% Flavianum. Pliny also states that this knowledge of 
the mysteries of the law was obtained upon the advice of 
Appius, and through the attention of Flavins, who was 
his scribe, "cujus hortatu exceperat eos dies,"(c) This 
does not quite agree with the statement above quoted 
from Pomponius, in which he is charged with having 
stolen his information (surreptum librum). The gene- 
ral opinion, however, is that Appius Claudius Caecus, 
a man of patrician rank, was the real author, and that 
C^eius Flavins was the person through whom the in- 
formation was communicated to the people. One thing 
at least does not admit of the slightest doubt, that the 
discovery formed a most important epoch in the history 
of Eoman jurisprudence, and that from this period the 
mysteries of the law no longer lay concealed in the 
breasts of the pontifices. It is supposed that the work 
of Flavins on the ^^ dies fasti ^^ and the '^'dies nefasti^^ 
was published by him upon his elevation to the curule 
fedUeship. A farther work was written by Appius 
Claudius entitled " de usurpationibus." In the time of 
Pomponius, who flourished under Hadrian, this work 
was only known by name, (d) 

A second epoch occurred at the end of the fifth cen- Tiberius 
tury, when a plebeian, Tiberius Coruncanius, ^as^^™*^^*"* 
elevated to the rank of pontifex maximus. He made 
great alt^ations ia the law by allowing any one of the 
populus who was qualified publicly to respond: that is, 
to give legal advice and opinions on previously sub- 
mitted judicial questions. (^) " Et quidem (says Pom- 



(c) Pliny Hia. Nat. lib. 33. c. 1. dee Rom. Eechts," sec. 51. p. 8. Bonn, 
See also Cio. de Oratore I. 41. and 1846. 

Cio. ad Attic. VI. epia. 1. Puchta'a (e) L. 2. sees. 35, 38. do orig. jur. 1. 

Inst. vol. I. p. 314. 2. Cic. de Orat. lib. HI. 43. 

(d) See alao Sells " Qnellenknnde 
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ponius) ex omnibus qui scientiam nacti Bunt^ ante 
Tiberium Coruncanium publice professum neminem 
traditur ; ceteri autem ad huno vel in latenti jus civile 
retinere cogitabant, solimique consultatoribixs vacare 
• potius, quam discere volentibus se prsestabant.'^ Again 
he says — "Post hos fuit Tiberius Conmcaiiiiis, nt 
dixi, qui primus profiteri coepit ; cujus tamen scriptum 
nullum extat, sed responsa complura et memorabilia 
ejus fuerunt." 
Jiig ^liauum. In the middle of the sixth century the first really 
legal work appeared. This was the work of Sextus 
-^lius Catus who was consul in 556 and censor 560. 
Of him Pomponius says — "Augescente civitate, quia 
docrant quaedam genera agendi, non post multuin tem- 
poris spatium Sextus ^lius alias actiones composuit 
et libnmi populo dedit, qui appellatur ju% JEHanumJ^^ 
(/) This work was said to be triperUta^ or to consist 
of three parts. First, it contained the twelve tables : 
second, an interpretation of the laws of the twelve 
tables : and, third, a collection and explanation of the 
legis actionem. It is from this time that the Somans 
themselves reckoned that their jurisprudence properly 
commenced. Till this period the doctrines of the law, 
and the administration of justice belonged exclusively 
to the pontiff. Pomponius, in his interesting sketch of 
Koman legal history, says — "Sextiim JSlium etiam 
Ennius laudavit, et extat illius liber, qui inscribitur 
tripertita; qui liber veluti cunabula juris continet. 
Tripertita autem dicitur, quoniam lege duodecim tabu- 
larum proeposita jungitur interpretatio, idem subtexitur 
legis actio." (g) 



if) L, 2. de orig. jur. 1. 2. {g) L. 1. see. 38. id. 1. 2. 
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III. At the end of the sixth century of the State, Rise of the 
there arose a special class of men called juris-consulti, '*™*°® *^** 
who made it the business of their lives to study the 
doctrines of the law, and from the knowledge obtained 
by their* studies, derived an honourable support. These 
pursuits in the course of time came to be regarded as 
a step towai'ds the magistracy. We must not, however, 
compare the pursuits and studies of these juris-consulti, 
with the studies and objects of ambition pursued by 
the jurists of the present day. The student of the law 
with us labours to become a successful advocate, and 
hopes to obtain a judgeship. This was not the case 
with the Eoman juris-consulti. As the rule the Eoman 
preetors were not juris-consults, but statesmen. The 
study of the doctrines of the law, was not absolutely 
necessary for the praetor ; nor was the advocate 
essentially a jurist. Cicero, who was an advocate, 
contrasted himself with the juris-consulti. In the 
time of Cicero, at the end of the Kepublic in addition 
to great literary activity the principal duties of the 
juris-consulti were respondere^ scribere^ and cavere. 

Respondere^ as already explained, was to give legal Eeepondere. 
opinions, and this was the special and essential occu- 
pation of the juris-consulti. It was one also of more 
importance, if possible, than with us ; as in certain 
cases the party who appealed to a judex, or who, as it 
was technically expressed, ventured in judicium^ if he 
appealed from the interdict of the praetor, was visited 
with heavy penalties. It was the orator that made the 
speech in court, the juris-consult did not appear either 
as patron or orator before the tribunal of justice. 

The term scribere^ related to the work which was scnbere, 
done by the juris-consult, or by his scribe, under his 
direction, to use a modem term, as a kind of notary. 



80 AUTHORITY OF THE JURIS-CONSULTT. 

For example, the drawing up of wills and contracts, 
and the composition of other legal documents, (h) 
Cavere. The cxpressiou caver e was applied to the cautelce 

and clausula or to the necessary cautions to be observed, 
and the operative words in contracts and other legal 
documents. But by far the most important part of the 
duty of the juris-consulti was included under what 
is implied by the term respondere (Licet consnlere ? — 
consule, Licebit.) (^) We are indebted to Cicero for 
much valuable information on all these points. In 
speaking of the juris-consxdti, he usually treats them 
with great respect, but there is one passage in Tv2iich 
he heaps mockery upon them, and expresses the most 
bitter scorn. In another, however, of his works, he is 
not so severe, and states that they were an important 
class of men. (y ) At the end of this period the juris- 
consxdti grew to much importance. They were, as al- 
ready said, neither judges nor advocates, but when they 
agreed, or held a common opinion on a definite point 
of law, this was for all practical purposes regarded as 
biuding. It was the auctoritas juris peritorum. The 
importance of their opinions on any point of the jus 
civile in which they were agreed, is plainly indicated by 
Cicero in his enimieration of the sources of the law. 
These he denotes as "leges, senatus-consulta, res judi- 
cateB, juris peritorum auctoritas^ edicta magistratuum, 
mos, sequitas." {k) 
The classical 4. Those vctercs juris-consulti^ as they were called 
Eomaniaw. by the Romaus themselves, who lived in the two last 
centuries of the Eepublic, were men of distinguished 
abilities and attained to great authority. But by fer 

* 

(%) Cic. de off. ii. 19. Franc. 1592, p. 831. 

(i) Cic. pro Mur. c 12. Hor. Sat. (fe) Cic. de flnib. lib. iv. 27. 

n. 2. 192. Brisson de formulism, ed. (I) Cic. Topic, c. 5. 
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I 

tkc jmt distinguished jurists, were those who flour- 
ished in the period of the empire extending from the 
f time of Augustus to the Emperor Severus. During 
tift* two centuries the jurisprudence of Eome, attained 
to its greatest perfection. This was the epoch or age 
, I kaovn as the classical, and it was then that the most 
liiVtinguifihed of the Roman juristB flourished. A loi^ 
I tkm of illustrious men succeeded each other, exhibit- 
ing a degree of mental power and learning that has 
callai forth the admiration of succeeding ages. From 
labeo under Augustus, to Paulus, TJlpian, and Modes- 
tinus, there was a succession of the most distinguished 
men, who for their acuteness, their ability to solve 
legal questions, and the terse elegance with which they 
could express legal ideas, may he taken as patterns 
by all future lawyers. They were not only great as 
theorists, but they were eminent as practical jurists. 
During the whole of this epoch, the theoretical was 
combined with the practical, and jurisprudeuce at- 
tained its culminating point in the history of the world. 
The records of this period furnish a sharp rebuke to 
those who suppose that a great la^yyer is to be made 
by exclusive attention to practice and to rules of pro- 
cedure. The union of the two elements, the practical 
and the theoretical, advanced these men to positions of 
great importance, and to elevated rank in the state. This 
was the case with both Ulpian and Pauhis, both of whom 
obtained the high o£Bce of pne/ectt prwhrio. The 
separation of the statesman from the lawyer waf( avoided 
at Bnme, and the result was that on account of their 
profound study, and their incomparable abilities, the 
adnee and opinions of these men had eventually as 
much authority as the law itself. The vetercs juris' 
eoneulli in their day possessed a growing influence, but 
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their opinions were not authoritative. Liike the 
opinions of Cicero, they possessed great moral weight, 
but they were not legally binding. In the first cen- 
tury of the emperors a great change took place. The 
influence and the power of the jurists grew so rapidly, 
that at last these men attained the very summit of 
influence and of power — ^an influence possessed 
by the jurist at no other time and with no other 
people. 
Decline of the y^ After the time of Severus, the brilliant period 

Euiuan Law. ^ , . 

of classical jurisprudence so remarkable in the history 
of civilization was followed by a gloom the most pro- 
found. With the age of XJlpian, and of Faulus his 
contemporary, and that of Modestinus, the illustrious 
disciple of XJlpian, the giant race of jurists passed away. 
Modestinus closed the series, and no great jurist arose 
after his time. This period in its ftdl development had 
extended over a space of about four centuries — ^the two 
closing centuries of the Eepublic, and the first two 
centuries of the empire. During the whole of this 
time great jurists succeeded each other exhibiting 
increasing brilliancy, until the power of the Eoman 
intellect seemed to have exhausted itself in the person 
of Modestinus the last renowned lawyer of this race. 
After the time of Alexander Severus, and for the three 
following centuries, such was the exhaustion and dark- 
ness of the legal intellect, that it produced no great 
men and no new legal creation. During the reigns of 
Diocletian and of Constantine the writings of these 
lawyers obtained their greatest authority. From the 
period of Diocletian, the two great authorities for the 
jurist, were the jura^ or the writings of former jurists, 
and the imperial constitutions. The jura remained as 
the alone sources of the law. 
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At the commencement of the fifth century Eome was Thej«citaiaaii 
sunk so low that it was not in a condition to modify in entmianin. 
any way the opinions of the great jurists. About the be- 
ginning of the year 426 Valentinian III established 
what Hugo, a German jurist, has named the "citation 
law" (Citirgesetz) a term which has since come into 
universal adoption with continental civilians. 

This "citation law" was a singular conception, as . 
the following account will shew. Valentinian III 
established a collegium^ or commission of great deceased 
jurists, who were supposed to utter their grave opinions 
by means of their writings. For this purpose he selected 
five, namely, Qaius, /Rmilius Papinianus, Julius Paulus, 
Domitius Ulpianus, and Herennius Modestinus. The 
writings of these five jurists were to be used for all 
purposes of practice, and to be regarded as official 
publications, or declarations of the existing law. If 
upon any point they differed the majority was to de- 
cide. If there were for example three for opinion A, 
and two for opinion B, the decision was for the opinion 
A, as the correct one. If one authority was silent, and 
the remaining four were equally divided, or if three of 
the authorities were silent, and the remaining two 
were divided, in both these cases the opinion that 
Papinianus defended prevailed. If Papinianus was 
silent and the authorities were equally divided then it 
was left to the judex to follow which opinion he 
pleased. 

It was remarkable that Valentinian should have se- 
lected only five jurists out of the many who had flour- 
ished from the times of Augustus to his own. His 
selection of these five, and the prominence given to 
Papinian, was as though he had founded a commis- 
sion, with Papinian for the president, giving to him 

e2 
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the casting vote, (m) This remarkable "citation law" 
was promulged in the following words: "Papiniani, 
Panli, Gaii, XJlpiani, atque Modestini scripta universa 
finnamus ita, ut Gaimn, quae Paulum, Ulpianuin et 
cnnctos eomitetiir auctoritas, lectionesqne ex omni ejns 
opere recitentnr. Eorum quoque scientiam, quorum 
tractatos atqne sententias prsedicti omnes suis opeiibus 
miseuerunt, ratam esse censemns, ut ScaBvolce, Sabini, 
Juliani, atque Marcelli, omniumque quos illi celebra- 
runt, si tamen eorum libri propter antiquitatis ineertum 
codicimi coUatione firmentur. Ubi autem diversae sen- 
tentioe proferuntur, potior numerus vincat atictorum vel si 
numerus wqnalis sifj ejus partis prcecedat auctoritaSj in 
qiM excellentis ingenii vir Papinianus emineat^ qui ut 
singulos yineit, itacedit duobus. Notas etiam Pauli 
atque TJlpiani in Papiniani corpus factas (sicut dudum 
statutum est) prsecipimus infirmari. Ubi autem 
pares eorum sententise recitantur, quorum par cen- 
setur auetoritas, quod sequi debeat, eligat moderatio 
judicantis. Pauli quoque sententias semper valere 
pnecipimus." 
s«t Mide by Justiiiian subsequently decided that the method of 
this " citation law " was defective, and a violation of 
all principle, and ordered a selection to be made from 
the writings of all the great jurists ; not only from the 
five eminent men just mentioned, but from the legal 
writings of the jurists contained in more than two 
thousand books, and by this &mous collection, at present 
contained in the Pandects, the "citation law" of Valen- 
tinian III was superseded. 



(m) Cod. Theo. 1. 3. d, recp. prnd. i. 4. 
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Section XIII. — The Jus respondendt. 

We come now to the consideration of the responsa Besponsa pro. 
prudentium^ in the strict and limited acceptation of the the strict 
term. Although we possess a number of passages"®***®' 
nrhich throw light upon this subject, the exact time 
and means by which the juris-consulti obtained this 
authority is a problem which hitherto no one has been 
able to solve. In the days of the republic, and before 
the age of Augustus, there was no jils respondendi 
in the full and matured form in which it afterwards 
appeared ; nor was there any special concession made 
to the responsa. The jurists were accustomed to make 
them, but they possessed no binding authority. Those 
responsa consisted of information in respect to legal 
matters given orally by the juris-consulti before the 
tribunal, or presented by them in writing. Augustus 
first established this peculiar authority and as prin- 
cops ordained that the responsa should be made in 
writing, and that they should be handed in to the 
tribimal sealed, {a) Such responsa were binding 
on the judge, so far as they were not opposed by 
others similarly expressed and presented. The 
responsa are not to be considered as introducing prin- 
ciples entirely new, but simply as containing the strict 
and logical development of that which was actually ac- 
knowledged, and which already existed in the legal 
consciousness of the people. By the responsa the jus 
civile uttered its voice. Hence this deliberate mode 
of expression on the part of the juris-consulti^ these re- 
sponsa prudentiunij were denoted in an especial manner 
by the name otjus civile^ in the strict sense of the term. 

• (a) Scheurl In&tit. p. 17. 
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What the edict of the praetor did for the development 

of the jus gentium^ was now done by the responses of 

the juris-consnlti for the jtbs civile, {li) This is the 

spirit of the remarks of Pomponins, who says, " His 

legibus (XII tab.) ktis coepit, ut naturaliter evenire 

solet, ut interpretatio desideraret prudentium auctori- 

tate necessariam esse disputationem fori. Heec dispu- 

tatio et hoc jus, quod sine scripto venit, compositum a 

prudentibus, propria parte aliqua non appellatur, ut 

ceterae partes juris suis nominibus designantur, datis 

propriis nominibus ceteris partibus ; sed communi nomine 

appellatur jus civikJ^ (c) Again he says, " Ita in civitate 

nostra aut jure, id est lege constituitur, aut est proprtum 

jus civile, quod sine scripto in sola prudentium interpreta- 

tione consistitJ^ (d) Again, Fapinianus says, '^Jiis 

autem civile est, quod ex legibus, Plebiscitis, senatus- 

consultis decretis principum, auctoritate prudentium 

venit." (e) 

Auguatns In the time of the Emperor Augustus the ex- 

grants the jos , , . 

respondendi clusivo right to the jus rcspondcndi was granted by 
grace. imperial patent, and as an act of grace to the juris-can- 

sulti. The cardinal passage in which we find this re- 
lated, is given by Pomponius in the following words : 
" Massurius Sabinus in equestri ordine fuit, et publice 
primus respondit, posteaque hoc coepit beneficium dari 
a Tiberio CsBsare ; hoc tamen illi concessum erat. Et 
ut obiter sciamus, ante tempera Augusti publici res- 
pondendi jus non a Principibus dabatur, sed quifiduciam 
studiorum suorum habebant, consulentibus responde- 
bant. Neque responsa utique signata dabant, sed ple- 

(b) See MarezoU. p. 61. o. 16. Festas sub too. reteptwn^ wee 

(e) L. 2. see. 5. 1. 7. aec. 12. d. jus 3. Ins. de jar. nat. I. 2. 
jure I. 1. (#) L. 7. pr. d. jns. et jure. I. 1. 

(d) Compareal8oCiadeoffio.nl. 
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rumqiie judicibos ipsi scribebant, aut testabantur, qui 
illo8 consulebant. Primus Divus Augustus^ ut major 
juris auctoritas habereturj constituiU ut ex aticioritate, 
ejus responderent Et ex illo tempore peti hoc pro 
benefieio coBpit, et ideo optimus Princeps Hadrianus, 
quuin ab eo viri prsetorii peterent, ut sibi liceret res- 
pondere, rescripsit iis; hoc non peti, sed prsBstari solere; 
et ideo, si quis fiduciam sui haberet, delectari, si populo 
ad respondendum se preepararet. Ergo Sabino conces- 
sum est a Tiberio Csesare, ut populo responderet, &c." 
(/") Thus, from the time of Augustus the respansa 
prudentium were made, as if in the name of the emperor 
himself, as Pomponius says, ^^ Ut ex auctaritate ejus 
responderent?^ This satisfactorily explains what Ghtius 
says, that when the prudentes agreed, their opinion 
obtained as law — " legis vicem optinet^ 

That these jurists who had the imperial patent should Testimony of 
have possessed so high an authority, and that these 
opinions should have gained such weight, as so strik- 
ingly recorded by Pomponius, seem to us, at least ^with 
our modem notions, an unaccountable arrangement. 
Grains, however, distinctly states, that one of the sources 
of jura is responsis prudentium {g) to which he subse- 
quently adds, that ^^Besponsa prudentium sunt senten- 
tiee et opiniones eorum quibus permissum est jura 
condere^ quorum omnium si in unum sententisB concur- 
rant, id quod ita sentiunt, legis vicem optinetJ^ (h) Here 
it should be observed that "the answers of the juris- 
prudents were not merely the decisions and opinions of 
persons who were authorised to determine the law." 
They were more than this, for they constituted a legisla- 
tive organ. As the prsBtors wrought upon the basis of the 

(/) U 2. BOO. 47. d. orig. jm. 1. 2. (h) Gains I. sec. 6, also Ins. Jus. 

(y) Gains L tec. 2. sec. 8. (I. 2) 
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jus gentium^ so the jurisprudent ^ttiwferf a new law upon 
the basis of the/w^ civile. The term " condere^^ as used 
by Gains and Justinian, means more than to determine^ it 
signifies to found and to establish; and this is the expla- 
nation given by distinguished continental jurists, who 
render it by the words grunden^ errichten^ which is 
agreeable to the use of the word by the Eoman jurists. 
They apply it to the forming of ctvitateSy regna^ and \x^ 
the establishing of a testanientum. The phrases they 
employ are ^^civitates condi^^^ ^^regna condita^^ ^^condidit 
testamentumV (i) And hence, Justinian, in the "Con- 
stitutio Deo auctore," (j) and again in the " Constitutio 
tanta " (k) speaks of the " responsa prudentiuni^^ as a 
source of law that must be respected. In a word, they 
were sen f entice and opinioneSj not only that determined 
concrete cases of litigation, but which based and estab- 
lished new laws. 
Probably a I. Gfaius, in the passage just quoted, introduces a 
jurisconsuiti. Tcscript of Hadrian, in which he states, that if the 
juris-consulti agreed in their responsa, then, also, for 
other cases they should obtain the binding force of law ; 
but that, if they did not thus agree, the judge was not 
to be bound. Gains says, "Quorum omnium si in 
imum sententiee concurrant, id quod ita sentiunt, legis 
vicem optinet ; si yero dissentiunt, judici licet quam 
velit sontentiam sequi : idque rescripto divi Hadriani 
significatur." (I) How was it to be known whether 
they all agreed? Although we have no information to 
enable us to answer this question with certainty, it 
has been suggested that a collegium or commission of 
juris-consulti existed by the appointment of the empe- 

(t) Seo. 11. Jns. n. 1. L. 5. Dig. I. (k) Const, tanta. sec. 20. 

1. li. 27. Cod. VI. 2S. (7) Oaina I. sec. 7. 

(J) Const. Deo auct. sec. 4. 
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ror, to whom controverted points were submitted, and 
that when this collegium was unanimous in its deci- 
sion upon any point, this opinion was binding for all 
future cases, but that when there was not an unani- 
mous opinion, the prevailing ouq, that is the opinion of 
the majority, had only moral and not legal force. If such 
an arrangement existed, it would not seem so strange 
that the opinions expressed unanimously by such a 
collegium of distinguished juris-consulti should be 
binding upon the judge. It should, however, be noted 
that there is not a trace in our authorities to sustain 
this hypothesis, although there is nothing to contra- 
diet it. It may be that the Eoman writers are silent 
about this collegium^ as it was an institution so simple 
and so well known. The "citation law" of Valentinian 
III would not seem so strange, if such a collegium of 
living jurists had already existed. Otherwise a colle- 
gium of deceased jurists pronouncing their opinions by 
their writings, was a strange and remarkable idea. The 
careful examination of the "citation law" contained in 
the Codex Theodosianus, will perhaps be foimd to add 
force to this hypothesis, {m) 

II. Pomponius informs us that the responsa were Beeponaa 
signata. "Neque responsa utique signata dabant. 
Bed plerumque judicibus ipsi scribebant, aut testaban- 
tur, qui illos consulebant. Primus Divus Augustus, &c." 
(n) It was the responsa signata that must be respected. 
When a continental jurist gives his opinion, it is 
usually given under his seal, and some persons have 
supposed that this custom has been derived from the 
Bomans. But this notion of sealing was quite foreign 
to the Bomans, and the meaning of signata is, that 

(m) h. 3. Th. (1. rcspon pmd. I. (n) L. 2. soc. 47. d. orig. jar. 

4. Bee above boo. 12. I. 2. 
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the document containing the opinion was closed. It 
was a means of closing, as, for example, will hereafter 
be seen was also the case with theEoman testament. 
Thus, the responsa was to be delivered closed to the 
judge by means of a seal or seals, and the inquiring 
party handed it to the judge to be opened by him. In 
brief, it would appear, that a discussion must have 
taken place in the collegium of the juris-consultiy and 
that the opinion when arrived at was not disclosed to 
the party seeking it in the first instance, but presented, 
stfffiata or closed, to the judge, who first communicated 
to the parties interested the opinions of the prudentes. 
This is considered as the correct explanation of the 
expression responsa signata. 
Close of tiio III. When the race of great jurists ceased, this 
collegium must also have ceased, and it is probable 
that after the time of Severus the jils respondendiy had 
entirely disappeared. Still there is said to be a fiiint 
trace of it under Constantius, as a writer of that age 
mentions one Innocentius as possessing the^ respon- 
dendi. (o) But the exact truth is that after the time of 
the classical jurists the Jus respondendi was really lost. 
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Section XIV. — Of the different Schools or Sects of 

Roman Jurists. 

I. The scholwy as Gains names them, or sects of the 
Boman jurists, arose in the time of Augustus. Before 
the reign of this emperor, although diversities of opinion 
existed, thei'e were no distinct sects. In the reign 
of Augustus, two great jurists flourished : Antistius 

(o) Zimmenn. BechtB Geschiohte 204. note 20. 
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lAbeOy a scholar of Trebatius the son of Quintus, also 
a jurist, who had accompanied Brutus and Cassius to 
the battle of Philippi, and who after the loss of free- 
dom would not survive the republic ; (a) and Caius 
Ateius Capito, a scholar of Ofilus : these founded the two 
great sects of Eoman jurists. Pomponius says, " Hi 
duoprtmum veluti diversas sectas fecerunt.^^ These two 
ornaments of the law were influenced in their views 
by the political circumstances of the times, (i) Labeo, 
as might be supposed, was a friend to the republic 
and opposed the ambition of Augustus. He was a 
profound philosopher and lawyer and resisted the flat- 
tering advances made to hiTn by Augustus. Pomponius 
briefly marks their peculiarities; "nam Ateius Capito 
in his, quce ei iradita fuerant^ perseverabat ) Labeo 
ingenii qualitate et fiducia doctrinsB, qui et ceteris 
opens sapientiee operam dederat, plurima innovare insti- 
tuiV^ (c) An interesting portrait is preserved of 
Labeo, drawn by his opponent Capito, and preserved 
by Gellius. Capito says, " Labeonem legum atque 
morum populi romani jurisque civilis doctum apprime 
fiiisse ; sed agitabat hominem Ubertas qu^dam nimia 
et vecors, usque eo ut D. Augusto jam principe et 
rempublicam obtinente, ratum tamen pensumque nihil 
haberet, nisi quod justum sanctumque esse in romanis 
antiquitatibus legisset." {d) 

Capito in political sentiment was quite opposed 
to Labeo, and this political bias exerted a great influ- 
ence on the formation and early history of the two 
schools. Ab a politician he was not so highly esteemed 
as Labeo, but as a philosopher and learned man, he was 

(a) Apfpian de bell. civ. IV. 135. (e) L. 2. seo. 47. d. orig jnr. I. 2. 

Beetlso PoohUt Instit. yoI. L 445. ((2) A. Gelliiu N. A. Xm. o. 10 

(M Tac. AnaiO. m. 65. c. 12. 
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his equal, strictly interpreting the law as he had found 
it: — ^as Pomponius says, " Quce ei tradita fuerant per$e- 
verabaV^ In a word, as we express it, Capito kept to 
the letter of the law, whilst Labeo with greater free- 
dom and uni'estrainedness deduced his arguments 
from the nature and essence of things, (e) Grellius 
gives au interesting description of the mental status of 
Labeo. " Labeo Antistius juris quidem civilis disci- 
plinam principali studio exercuit, et consulentibps de 
jure publico responsitavit, ceterarum quoque bona- 
rum artium non expers fiiit, et in grammaticam sese 
atque dialecticam literasque antiquiores altioresque 
penetraverat, latinarumque vocum origines rationesque 
percalluerat, eaque praBcipue scientia, ad enodandos 
plerosque juris laqueos utehatur^ (/) 
NameB of ttie H. Both of thcsc mcu gathered around them a troop 

sohools and « . 

their origin, of auditoves^ amougst whom were men of the greatest 
ability ; hence there arose two distinguished sects or 
schools of jurists, which were named not after the 
founders themselves but after two of their most illus- 
trious scholars. The school of Capito took its name 
from his disciple M. Sabinus : " Et ita Ateio Capitoni 
Massurius Sabinus successit . . . Massurius Sabinus in 
equestri ordini fiiit, et publico primus respondit:" (y) 
whilst the doctrines of Labeo were defended by Nerva, 
who was succeeded by Prooulus, from whom the school 
of Labeo was named. These great men and their 
successors were the means of continuing for a long 
time the distinctions, and we may add the disputes, of 
these sects. Pomponius again says, ^'Labeoni Nerva 
(^successit) adhuc eas dmentimea atixerunt .... NervcB 



{e) Harezoll Instit. p. 67. Anna]. IH. c. 70. Maor. Saturn. 7. 13. 

(/) A. Gel. Xin. c. 10. X. 20. Tac. {3) L. 47. d. urig. jur. I. 2. 
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suecemt Proculus. Fuit eodem tempore et Nerva filius. 

(A) Thus two schools of jurists were founded which 

flourished for nearly two hundred years, the schola 

Proculianorum (or Proculeianorum), which represented 

the opinions of Labeo» and the schola Sabinianorum 

or Cassiana, named after Massuriuis Sabinus and Cas- 

sins Longinus, which inculcated and defended the 

opinions of Capito. The bias of the two sects was 

similar to that of their respective masters. The Sabi- 

nian school clung to the letter of the law : to the 

objective external proof, and in their controversies 

show great acuteness. The Procidians used greater 

freedom and derived arguments from the nature, 

the appropriateness, and utility of the law itself. This 

perhaps does not exactly agree with Pomponius, who 

says of Labeo, the founder of this school, " Labeo in- 

genii qualitate et fiducia doctrinee, qui et ceteris operis 

sapientiae operam dederat, plurima innovare instituit, 

(i) but it expresses the essential characteristic of his 

school. 

III. Pomponius, in the lex II. " de orig. jur.," so piatmgaished 

innstB oi DObb 

often quoted, gives a list of the most distinguished achooia. 
men of both the schools, from their very commence- 
ment till his own time, and there is no reason to doubt 
the accuracy of his account. To the Proculian school 
belonged not only Nerva the father, but a son of the 
same name — "Fuit eodem tempore Nerva filius" — ^who 
became distinguished at the eai'ly age of seventeen 
years, at which youthful period he made legal responses 
— "qua 8Btate (annis docem et septem) aut paulo majore 
fertur Nei-va filius et publice de jure rosponsitasse" (/) 



{h) L. 47. id. ( j) L. 2. sec. 47. d. orig. jur. I. 

(t) L. 2. aec. 47. d. orig. jnr. I. 2. 2. L. 1. sec. d. iKwtul. IH. 1 
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— Pegasus, Celsus the £Etther, Celsus the son, and 
Neratius Priscus. To the Sabinian school belonged 
Massurius Sabinus, after whom the school was named ; 
Caius Cassius Longinus, from whom the name Cas- 
siana was derived ; Ceelins Sabinus ; Priscus Javolenus ; 
Abumus; Valens; Tuscianus; and Salvius Julianus, 
the gi'eat jurist who compiled the Edict. "Ifeir® 
(says Pomponius) successit Proculus. Fuit eodem 
tempore et Nerva filius. Fuit et alius LonginuB ex 
equestri quidem ordine, qui postea ad Pneturam usque 
pervenit. Sed Proculi auctoritas major fuit^ nam etiam 
plurimimi potuit, appeUatique sunt partim Cassiani, 
Proculiani ; quae origo a Capitone et Labeone coeperat. 
Cassio Caelius Sabinus successit, qui plurimum tem- 
poribus Vespasiani potuit ; Proculo Pegasus, qui tem- 
poribus Vespasiani Praefectus Urbi fiiit ; Ceelio Sabino 
Priscus Javolenus ; Pegaso Celsus ; patri Celso Celsus 
filius et Priscus Nemtius, qui utrique Consules fuerunt, 
Celsus quidem et iterum ; Javoleno Prisco Abumus 
Valens et Tuscianus, item Salvius Julianus." {k) 
Gains omitted IiJL the abovc enumeration the name of Gains does 
not appear, and for this two reasons may be assigned. 
One is that Pomponius wrote in the time of Hadrian^ 
which was before the period of Gfaius ; the other is 
that Gteius did not live in Eome and was probably a 
provincial jurist. That Gains belonged to the Sabinian 
school he himself often affirms. When speaking of 
this school he uses the phrases " nostri prmceptores^'^ 
" nostrce scholce auctores^^^ whilst when speaking of the 
jurists of the Proculian school, he uses the phrase 
diversce scholce auctoresy (I) 

(k) L. 2. sec. 47. d. orig. jnr. I. 2. rap Kunde des Torn. Beohts." Ab- 
(I) See especially on the distinc- theilung I. 
tion of the sects, Dirksen '* Beitrftge 
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rV. After the time of Antomnus Pius and Pomponius Decline of the 

*^ Bcnools. 

the distinction between the schools lost its importance 
and the brilliant men of the sncceeding age belonged 
to neither of the schools. Such was the case with 
Fapinianus, Paulus, and Ulpian who flourished in the 
time of Severus. They were attached to neither of 
the sects, and the school controversies of the former 
age so keenly discussed ceased to be of importance. 
Many of the distinctions and disputes of the Proculians 
and Sabinians, originating as they probably did mainly 
in political causes, are even now very interesting, as 
we find them preserved in the pages of Gains and the 
Pandects. 



Sbction XV. — Of the Literary Activity of the Roman 

Jurists. 

I. In the early period of Eome no literary activity ^^ *^^f. ^^ 
manifested itself among the jurists in relation to the 
science of law. Jurisprudence as a science did not 
ei(ist ; and we find nothing similar to that zeal in the 
study of the law which so strikingly characterized the 
Boman lawyers in subsequent ages. It was not till the 
sixth century of the state, that there were indications 
of that literature which so brilliantly illuminated future 
times. In the first half of this century appeared the 
jus civile Papirianum^ a collection of the leges regice ; 
the^ civile Flavianum^ a work on the formuke ; and 
the JUS jElianumy which may be regarded as a second 
part of the last-named work. But at the close of the 
sixth century came the two Catos — Marcus Porcius 
Cato, sumamed Censorinus, who was consul 559, 
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censor 570, and who died 605. He was the "princeps 
Porcise familise ' ' and renowned as a statesman, an orator, 
and a jurist. His son also worthily succeeded him 
Marcus Porcius Cato, known as Cato the younger, 
to distinguish him from his father, who is called the 
elder Cato. *^ Deinde (says Pomponius} Marcus Cato, 
princeps Porcise familiae, cujus et libri extant ; sed 
plurimi filii ejus, ex quibus ceteri oriuntur." Aulus 
Gellius and Festus mention both these great men. (a) 
At the beginning of the seventh century flourished M. 
Manilius Nepos, M. Junius Brutus, and Publitis Mucius 
ScBBvola who was consul in 621 and pontifex maximus 
in the 623rd year of the state. The last is not to be 
confounded with Q. Mucius ScsBvola, who was son of 
the above Publius Mucius Scsevola. The writings of 
the father were much quoted and are mentioned by 
Cicero. Of these three lawyers Pomponius says, that 
they had written many books on the jus civile j and laid 
the foundation for its scientific exposition. ' ' Post hos 
[i. e. the Catos) faerunt Publius Mucius et Brutus, et 
Manilius qui fundaverunt jus civile. Ex his Publius 
Mucius etiam decern libellos reliquit, Brutus septem^ 
Manilius tres] et extant volumina scripta Manilii 
monumenta. lUi duo consulares fiienmt Brutus prseto- 
rius, Publius autem Mucius etiam pontifex maxi- 
mus." {h) In the middle of the seventh century 
flourished Quintus Mucius Scsevola, who wrote upon 
the whole jus civile in eighteen books. He was a 
most distinguished jurist, and the son of Publius 
ScsBVola, already mentioned. The Roman law was first 



(a) L. 2. sec. 38. d. orig. jur. I. 2. (b) l. 2. sec. 39. d. orig. jur. I. 2. 

A. Gell. Noc. At. Xm. 10. Featua d. Cic. do Orat. I. 66. II. 65. Oio. pro 

verb. sig. sub voce Mundus. See also Oluentio. c. 51. Topioa. 4. 8. 
sec. 12 above. 
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systematically treated by him. As Pomponius ex- 
presses it "Quintus Mucius, Publii filius, pontifex 
maximus, jus civile primus constituit^ generatim in 
libros XVIII redigendo." (c) Later Eoman jurists 
wrote commentaries on this book of Quintus Mucius 
Sceevola. Pomponius himself wrote thirty-nine books on 
the work of Scsevola entitled " ad Quintum Mucium." 
Modestinus also wrote "ad Q. Mucium," from which 
it is evident that Mucius was treated as the coryphaeus 
of the law. 

At the close of the seventh century A.U.C., Servius Sotvius 
Sulpicius Bufas flourished. He is often men- 
tioned by Cicero as the princeps of juris-consults. 
This great man held it to be a disgrace for a noble not 
to be a jurist — "turpe esse patricio et nobili et causas 
oranti jus, in quo versaretur, ignorare." He left be- 
hind him one hundred and eighty lihri on the law, 
and was the first who wrote upon the Edict, {d) We 
have no quotation from the writings of Servius Sul- 
picius himself in the Digest, but his opinions are 
often referred to by the jurists whose works are ex- 
tracted in the Pandects. Servius Sulpicius was a 
scholar of C. AquiKus Gallus, who was a contemporary 
of Cicero and praetor in the year a.xj.c. 688. Sulpicius 
was also a close personal friend of Cicero and is often 
mentioned by subsequent jurists. The formulae of Aq. 
Gallus were regarded as very important, and were 
named after him as sUpulatio aquiliana^ ondpostuma 
aquiliana. 

Another distinguished juridical writer of this period Auina OfiUofc 
was Aulus Ofilius. He was a younger contemporary 
of Cicero, and was the first who wrote a detailed com- 

<€) L. S. aec 41. d. orig. jur. I. 2. See also Pachta's lust. vol. I. pp. 441, 
(d) L. 2. lee. 43. d. orig. jar. I. 2. 442. 

H 
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mentary on the Edict. Serv. Sulpicius, just mentioned, 
had written only a short work in two books. Hence 
Pomponius gives prominence to the work of Ofilins as 
the first work of real importance on the Edict : — 
"Ofilins .... fait CsBsari familiarissimns, et libroe 
de jure civile plnrimus, et qui omnem partem operifl 
fundarent, reliquit; nam de legibus Vicesimse primus 
conscribit, de jurisdictione ; , idem edicium proetoru 
primus composuit nam ante eum Servius duos libros ad 
Brutum perquam brevissimos- ad edictum subscriptos 
reliquit." {e) The last writer to be mentioned in 
this period is Alfenus Varus, also a contemporary of 
Cicero, who was consul, and probably one of the many 
Buffecti under Augustus. He wrote forty libri Diges- 
torum and there are fifty-four extracts from these trea- 
tises to be found in the Digest of Justinian. 

From the above brief sketch, it is clear that in re- 
gard to literary exertion, the Eoman Jurists were by no 
means inactive during the period of the Eepublic. 
writmgB of II. In the times of the emperors the writings of 

the jnristB in , , , - 

the timeB of the jurists wcro immcasureably more important than 
mperors. ^ ^^ preceding period of the EepubUc. Especially 
was this the case, as has been already indicated, during 
the first two centuries of the empire. Prom the reign 
of Augustus till Severus was the culminating time of 
the Eoman jurists. During this period a variety of 
works treating the law from different points of view 
were written by the renowned classical jurists who 
adorned that brilliant age. These works can only be 
briefiy refeiTed to. 

Commentary 1. Jfot a little was written which consisted of com- 

and Inter- 
pretation, mentary on the entire Eoman legal system. This was 

(0) L. 2. aeo. 44. d. orig. jar. I. 2. and note j9. 
See also Puchta'a Inst. vol. I. p. 2, 44 
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pursued by two methods. The one was that of com- 
mentary and digest^ the other that of int&rpretation. 
As the basis for the commentaries of the classical jurists 
the ^^lihri ires juris civilis^^ are deserving of especial 
notice. This was a work written by the renowned Mas- 
snrius Sabinus, and its form and plan is supposed to 
have been the same as that of the *^ libri XVIII juris 
cUnlis^^ of ScfiBvola, already mentioned. Upon opening 
the Pandects we meet at once with extracts from com- 
mentaries upon this great founder of the Y g oculia n t^^tV ^ 
fichool. Thus we find at least thirty six "libri ad 
Sabrnmn" by Pomponius; by TJlpianus, at least fifty- 
one books; by Paulus, at least forty-seven books. The 
expression " Sabrniani libri " is sometimes used as an 
equivalent for "libri Ulpiani quos ad Mas. Sabinum 
Bcripsit." (/) Thus the importance of the "libri tres" 
of Mas. Sabinus who lived and flourished in the reigns 
of Tiberius and Nero can scarcely be over-estimated, (g) 

Again, under the name of digesta^ a term indicating libn 
order and arrangement, numerous treatises were writ- ^^®^"^- 
ten. We have seen that Alfenus Varus wrote in the 
time of Cicero "XL libri digestorum?^ Julianus, under 
Hadrian and his successors, Marcellus under Antoninus 
Pius, Marcus Aurelius, and Commodus, Celsus and 
Quintus Cervidius Sceevola, who was the instructor 
in law of Septimius Severus, and of Papinian, also wrote 
**XX libri digestarum. ^^ 

This Quintus Cervidius Scsevola is not to be con- 
founded with Quintus Mucius Sceevola, the son of 
Publius, who is mentioned so often by Cicero. 

A Becond favourite mode of literary activity was Exegesis 
that of exegesis and interpretation. Hence we find nu- 

(/) L. 8. Cod. VL 40. Compftre Cod. m. g3. L. 14. Cod. m. 3k 
L. 14. Cod. YI. Mu See also L. 17. (g) Gains n. sec. 218. 

H 2 
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merous exegetical works on the various sources of the 
law. Interpretations of the laws of the twelve tables, 
as one by Labeo : Gains also wrote "orf legem duodecim 
tahulamm^'^ many extracts from which are to be found 
in the Pandects. Bich commentaries were also writ- 
ten on the praetorian Edict. These appeared after the 
time of Salvius Julianus, and are entitled ^^adedkiumr 
More than one-half of the Pandects is made up of ex- 
tracts from the great writers who commented upon 
the Edict. The Edicts also of the eediles were thus 
commented upon, as for example both Caelins Sabinus, 
who was consul in a.d. 69 and flourished imder Vespa- 
sian, and Gains wrote ^^ad edictum cedilium cundium.^^ 
Ulpian and Paulus also wrote under the same title. 
Gte,ius again wrote on the provincial Edict, " ad edtctum 
provinciaky^^ several extracts from which are found in 
the Pandects. Ulpian, Paulus, Terentius Clemens, 
Gains, Mauricianus and Marcellus wrote exegetically 
"arf legem Jtdiam et PapiamP Paulus, especially, 
wrote exegetically on the various senatus-consulta, 
and in this manner all the most important topics of 
the law were explained by the great jurists. The 
explanation and illustration of the original sources of 
the Eoman law was a fevourite employment with the 
jurists. In this work they manifested the greatest 
activity; and the result of their efforts in the way of 
explanation and interpretation often gave rise to, and 
developed, new legal doctrines. 

2. Again, the writings of the elder jurists were 
revived in a variety of ways. It was a kind of piety 
in the great classical jurists, not to allow the ancient 
masters of the law to slumber in forgetfulness. Their 
writings were re-edited and presented with notes of 
an explanatory character or criticisms of a polemical 
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nature were written upon them. The latter was 
indeed a favourite mode of writing. Thus the writings 
of Quintus Mucins Sceevola were re-edited, and we 
find both Modestinus and Pomponius ^^ ad Quintum 
Mutium.^^ The writings of Plautius were also re-edited, 
and are frequently quoted in the Pandects ; hence we 
find very often Paulus " ad Plautum^^ Pomponius 
"«r PlauUoP So also the writings of Marcellus, 
Sabinus and Papinianus, were repeatedly referred to, 
commented upon and reviewed ; and we find TJlpianus, 
Paulus and Pomponius "arf Sabinum^^^ Paulus "m 
noUs ad Papin, Qucestiones^^^ '^ Papiniani qtuesUonum^^^ 
^^ respansarum PapinianV^ TJlpianus, also, "laudat Pa- 
pinianum et recitat verba Papiniani." It is thus 
evident that the greatest of the Boman jurists were 
not above this kind of work, and employed their great 
powers largely in annotation and commentary upon 
the ancient sages of the law. Under the head of com- 
mentary, as for example ^^ ad Quintum Mutiurn^^ and 
" ad Sabinum^^^ we are not to understand mere brief 
and disconnected notes, but careful comprehensive con- 
nected treatment or paraphrase of the writings of these 
authors. It was in this maimer that the writings of 
8c8evola, Sabinus, and others formed the basis or texts 
for the great commentaries of the later jurists. 

3. A third mode of treating the law was by means Epitomes. 
of Epitomes, in which the useful and practical parts 
of the law were extracted from the early jurists and 
published in a distinct form. These epitomes were 
numerous, and amongst them we find by Javolenus 
^^postertorum a Javoleno epitomatorum sive posteriarum ;^^ 
alsoProculus " exposterioribusLabeonis;^^ again Paulus, 
Labeo wiOayiiv (a Paulo epitomatorum). We find 
also by Paulus " epitomarum Alfeni {digestorum)^ sive 
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Alfenus (Varus) lib. . . . dig. (a Patdo epitamatarum) 

sive Alf. lib epitqmarumy From the works 

of Labeo himself we find no extract in the Pandects, 
but from the epitome of Labeo seyeral extracts may be 
gleaned. We may thus sum up what has been so &r 
said, as to the literary activity of the Boman jurists, 
by adding, that the favourite mode of treating the 
writings of the early jurists, was by means of Notes^ 
Commentaries^ and Epitomes. 

Monographs. 4. Numcrous Mouographs were also written; that 
is, independent treatises on distinct branches of the 
law; as, for example, on mortgages, on legacies, on 
testaments, and on servitudes. Gains, Ulpianus, 
Paulus and Modestinus are especially distinguished by 
writing monographically, and hence their writings are 
of so much importance upon the branches of the law 
which they have discussed in this mode. Thus we 
find Gteius "dfe legatis^^^ "cfe testameniis^^^ ^^de formula 
ht/pothecariay^^ "cfe operis novi nuntiatione ; ^^ Ulpianus 
"tfe adulteriis^^^ "(fe appellaUonihuSj^^ "(fe causibuSj^^ 
"fife sponsalibusj^^ &c. ; Paulus, "tfe conceptume formu* 
larum^^^ "cfe dotis repetitione ; ^^ Modestinus "cfe m- 
officioso testamento^^^ "tfe manumissionibuSy^^ ^^de riiu 
nuptiarumJ^ These are only specimens of the important 
topics upon which Monographs were written. 

Cases. 5. A very important mode of writing was that of 

collating the discussions and legal opinions which had 
been given on practical cases. The most renowned 
Boman jurists frequently wrote in this way. Some of 
these cases were real, others were undoubtedly feigned. 
Thus Gbius wrote according to this method, ^^ de cati" 
huSj^^ and Modestinus ^^ de enucleatis casibus;^^ from 
these works we have many extracts in the Pandects. 
The names given to treatises of this kind are, Ubri 
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epistolarumj as by Fomponius ; ^istolce^ responsorum 
and cams. 

6. Again, there were legal treatises in wluch a i>i«piitationeB. 
aingle question was thoroughly sifted and examined 
on all sides. Collections of these treatises were made, 
and the errors of contemporary and older lawyers were 
exposed. Jurists of different periods wrote in this 
manner, and different names were given to such works ; 
as, for example, disputationeSy questianeSy and pandectce. 

The term pandectce^ with the early Boman jurists Pandectea 
was employed in a sense different to that given Digesta 
to it by Justinian. With Justinian pandectce or 
digesta is the official name for the fifty books 
containing the complete system of jurisprudence, as 
oomposed of numerous extracts taken from the great 
jurists. But the lawyers of a former period used this 
term to denote the treatment and thorough examination 
of a single legal point Thus Heineccius remarks, in ex- 
plaining the term Pandectas vel Digesta^ ^^ Digestorum 
vocabulum jam olim jureconsultis familiarissimum 
fuit exstiterunt Digesta Juliani, Alpheni Vari, Juventii 
Celsi, XJlpii Marcelli, Cervidii Scaevolse, Pauli. Ita 
vax) Yocati sunt libri, quilms decisiones et disputatianes 
juris eontinebaniury ac veluti digestsB erant. Bertrand 
de jurispr. L 1. Ita et Pandectas scripsere Ulpianus 
et Modestinus." (A) To this species of writing Paulus 
applies the title manualiunij or again de variis lection- 
ibus. Gains has the title rerum quotidianarum sive Au- 
reorum; Julianus, de amMguitatibus ; and Neratius, mem" 
hunarum. The work of Neratius was excellent, and 
the jurist of the present age is more than glad when 
he finds an extract from the membrance of this writer. 



(h) Heiaeocii Antiqxiitatam Ro- (Bminm, sec. 29 and note n. 
naaaniin cd. M uhlenbmcli pro- 
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7. Short text books and compendia were also com- 
posed according to different methods for the purpose 
of instruction in the principles and elements of the 
Eoman law. Of this kind were the Institutumum 
lihri or Commmtarii which gave a fall develop- 
ment of the law. The most renowned of these were 
those of G^aius — " Gaii insiituiwnum commentaru qua- 
tuor. " But Paulus, Marcianus, and Florentinus wrote 
treatises entitled InsUtutionum. The work of Graius 
and Florentinus form the basis of the Institutes of 
Justinian — ^' Imtitutionum D. JusUniani libri IVP 
There were also text books of the law in a more 
aphoristic form, and these were called Wbri defi- 
niUorum^ and libri sententiarum. Ulpianus wrote in 
this manner; and his " Frc^mentaj^^ as they are now 
termed, and which we still possess, are a valuable reUc 
of the Eoman law, quite remarkable for their simple, 
condensed, and pure style, containing extracts from the 
^^ Libri singularea regularum " of this great lawyer. Thus 
also the " definiUones " of Papinianus, and the five 
books ^^ sententiarum^^ of Paulus, present the princi- 
ples of the Eoman law in the form of maxim and 
aphorism. In a word, in Gfaius and the writers of his 
class, the doctrines of the Eoman law are fiilly de- 
veloped; in the ^^Fragmenta^'* of XJlpian, and the 
" Receptee sententice '' of Paulus, the same doctrines 
are presented as a collection of terse maxims. 

III. When we examine the writings of the classical 
jurists of this period we are struck by their possessing 
two principal peculiarities, marked features which we 
may designate as emphatically their own. They are 
great as interpreters of the law. They are great as 
casuists. In the art of interpretation, that is in the 
development of a legal proposition, and the construe- 
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tion of new rules from this development, the Boman 
jurists exhibited most wonderful power. We may 
learn much from them in this respect. They could 
seize upon an established principle and apply it with 
ease and facility, or they could deduce from it a new 
proposition or a new doctrine with a promptness that 
has been attained by the jurists of no other age and no 
other coimtry. And then, again, in regard to their 
casuistry, or the decision of practical cases, these they 
discussed with the most wonderful htpidity and in 
the fewest possible words. A question is sometimes put, 
and its solution given with such .aphoristic brevity, that 
it is often difficult to reconstruct the connecting links, 
or propositions that have been removed. The modem 
method of giving an opinion is to present it, with all its 
members. We rear an edifice and hand it over to 
its owner without removing the scaffolding. And 
perhaps it is well that an unsymmetrical and inelegant 
structure should be sometimes thus concealed. The 
Bomans presented only results, they pulled down the 
scaffold, and if the opinion or doctrine was to be re- 
spected, and permanently to remain, it must be as the 
raising of a column, or the adding of a frieze, or the 
chiselling of a capital in the great legal structure always 
in contemplation before the mind of the jurist. Of all 
modem writers on jurisprudence Cujacius most re- 
sembles the Eomans in this striking and difficult 
characteristic of condensed and elegant brevity. 

In the systematic exhibition of the law, the Bomans 
were, comparatively speaking, very feeble. In this 
respect they are greatly excelled by the modems. 
Hence their definitions are often incorrect, and can- 
not be relied on. Apart from the intrinsic difficulty 
of definition itself, tiiey seem to have had no clear 
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conception of its nature as requiring the indication of 
the genus, and the specific differentia. Their attempted 
definitions are often mere descriptions, or pictures, 
rather than scientific expositions of the terms they en- 
deavoured to mark out. Again, in regard to their ety- 
mologies, they certainly cannot be trusted ; these if 
received, would lead 'to conclusions involving funda- 
mental errors, whilst at times they are trifliog, and 
even puerile. In regard to the language of the 
jurists of the classical period, upon the whole it is the 
pure Eoman language. It is not, indeed, to be com- 
pared to the language of Cicero ; but the student who 
has studied the language of XJlpian cannot &il often to 
be charmed with its terseness, its comprehensiveness, 
and its neatness of diction. 



tunei. 



SBcnoN XVI. — Legal Instruction. 

^ the earUer I. In the early times of Bome and even to the closing 
years of the Bepublic there was no settled plan of legal 
instruction at Bome, and there were no instructors who 
taught ex professo. At certain times however, and 
especially on solemn public occasions, the great jurists 
made their responses, and their friends and admirers 
gathered aroimd them that they might listen to their 
opinions, and in this way become initiated into the 
doctrines of the law. Thus Cicero says of Quintus 
Mucins Sceevola, "juris civilis studio multum operaa 
dabam Q. SceevolsB, F. F. qui quamquam nemini se ad 
docendum dabat, tamen consulentibus respandendo siudiosos 
audiendi docebatJ*^ (a) In anotherpassage Cicero speaks 

(a) Gio. ad Brat S9. 41. 4&. Amio. VH. 19. 
I. de legiboB. I. c. 4. and ad fiunil. 
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of the facility there was for obtaming an acquaintance 
with the law, without any formal method of instruction. 
^^ Omnia sunt enim posita ante oculos, collocata in usu 
quotidiano, in congressione hominum atque in foroy neque 
ita multis Uteris aut voluminibus continentur. Eadem 
enim sunt elata primum a pluribus, delude paucis 
verbis commutatis etiam ab iisdem scriptoribus scripta 
sunt 8»pius.'^ {b) So cdso, especially, when Labeo and 
Capito delivered their responses, their admirers ga- 
thered around them not only for amusement but for 
instruction, and the assembly partook somewhat of the 
nature of a school. 

But it was in the early times of the emperors that The 
there arose a distinct order of the ^^ professores juris ^ * ^* 
eivilisj^^ and of these Ulpian speaks in the following 
terms : " Proinde ne juris quidem civilis professoribus 
jus dicent ; est quidem res sanctissima civilis sapientia,'' 
etc. Again : ^^ Sed et si comites salarium petant, idem 
juris est, quod in professoribus placet." (c) From the 
^^ Vaiicana Frdgmenta " we also learn that a regular class 
of teachers had arisen: '^I^eque geometrse, neque hi 
qui jus civile docenty a tutelis excusantur." (d) Aulus 
OeUius also, probably in his youth, imder Pius or 
Hadrian, remembered instruction having been given 
on legal questions. He says: ^^In plerisque Eomea 
stationibus jus publico docentium aut responden- 
tium." (e) The Eoman statio was the place apart from 
the residence where business was carried on, like the 
German Stand; and similar distinct places were pos- 
sessed by the teachers of the laws, in which they 
imparted a knowledge of jurisprudence. 

(b) Cio. deomi. L. 48. (<2) Vat Frag. eeo. 160. 

(e) L. MO. 6. 860. 8, d. extra, oog. (•) GoU. K. A. XUL 18. Bee alio 

L.18. Pnohta Inst I. 420 and notea ft, ly fik 
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Berytos. 



Law BohooU 
limited to 
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Borne and 
Gonstanti- 
nople. 



A complete revolution, however, took place in the 
method of legal instruction. Means for training youths 
as jurists were employed quite unknown to the veteres 
juris-consuUL Text books were written by the most emi- 
nent men — ^for example, by Qtiius, Florentinus, XJlpian, 
and Paulus. At the end of the classical period of 
Eoman Law, in the middle of the third century, we 
find that organized legal schools existed, with legal 
faculties, where a regular plan of instruction was pur- 
sued. The school of Berytus, in Phoenicia, was the 
earliest of those in which a prescribed course of in- 
struction was given, from which institution sprung the 
celebrated schools, both of Eome and of Constantinople. 
A constitution of Diocletian exists in the codex ad- 
dressed to " Severino et ceteris scholaribus Arabiee,^' 
from which we derive this interesting information: 
" Quum vos affirmetis Uberalibus studiis operam dare, 
maxime circa juris professionem^ consistendo in civitate 
Berytiorum provinciee Phoenices, providendum utilitati 
publicee et spei vestrae decemimus, ut singuli usque ad 
vicessimum quintum annum cetatis suae studiis non avo- 
centur.^^ (/) 

The school at Berytus obtained marks of the imperial 
fevour, not only from Diocletian, but subsequently 
from Justinian, In the patent put forth by the em- 
peror upon the publication of the Pandects, entitled 
" Deo auctore^'^ sec. 7, Justinian ordained that the 
school in Berytus, and the schools in the royal cities of 
Eome and Constantinople, should be the only legal 
institutions, whilst those which had sprung up in 
Alexandria and other places should be suppressed. 
"HsBc autem (says the emperor) tria volumina 



(/) Cod. qai ntate se ezc. X. 49. 
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(referring to the Institutes, the Digest, and the Codex) 
a nobis composita tradi iis tarn in regiis urhibuh^ quam 
in Berytienman pulcherrima civitate, quam et legunx 
nutricem bene quis appellet, tantum modo volumus ; 
quod jam et a retro principibus constitutum est, et non 
in aliis locis, qu» a majoribiis tale non meruerint 
priyilegium; quia andivimus etiam in Alexandrina 
splendidissima ciyitate, et in Caesariensium, et in 
aliis quosdam imperitos homines devagari et doctrinam 
discipulis adulterinam tradere, quos sub hae in- 
terminatione ab hoc eonamine repellimus, ut si ausi 
fuerint in posterum in hoc perpetrare, et extra urbes 
regias et Berytiensium metropolim hoc fecere, de- 
narum librarum auri poena plectantur, et rejiciantur 
ab ea ciyitate, in qua non leges decent, sed in leges 
committimt." 

8uch is the explanation given by Justinian himself, COTstitntioneB 
in relation to the different schools at the period of the toie" and 

. '*Tanta." 

publication of the Pandects, in the patent or consti- 
tution addressed to the antecessareSy or the &oulty of 
law. It may be as well again to mention here the two 
constitutions, so often referred to, placed immediately 
before the Digest or Pandects. The first of these, 
addressed to Theophilus, to Dorotheus, to Theodorus, 
and other professors of the law, commencing with the 
words, " Omnem reipublicse nostrse sanctionem," and 
announciDg to them the publication of the Institutes, 
the Pandects, and the Codex, is usually quoted and 
referred to as the " Constitutio Deo auctorey The 
second consiitutioy addressed ^'Magno Senatui popu- 
lique, et universis orbis nostri civitatibus," and begin- 
ning with the words, ^^Dedit nobis 2>ew^," or in the 
Greek text appended to it with the words Ac&oiccv rnjLiv o 
6^09 is quoted as the ^^ Constitutio Tanta^ 
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stadieainthe JL In the " Constitutw Tanfti" just mentioned. Jug- 
before Job. tinian presents ns with ftill information as to the plan 
*^*"**^ of studies in the legal schools of his own and of the 

past age. From this account we also learn what these 
schools had been for the period of about three cen- 
turies before his reign. As to the time devoted to the 
study of the law by the rising jurists, it appears to 
have been a quinquenniumy or a period of five years. 
The materials of the law to be wrought up were 
Knt yeai'i divided as follows : — ^In the first year the subjects of 
study were the "Institutes of Gains" and the four 
" Hbri aingulares^^^ which treated of the dos^ tutehtj 
testamentay and legata. The students of this first year 
were ridiculously called Dtjpondii, which Heineccius 
explains as ^^ quasi nulliuB pretii homines?^ [g) In de- 
scribing the first year's course of study, Justinian 
states, "... Gaii nostri Institutiones et libri singu- 
lares quatuor, primus de ilia vetere re uxoria^ secundus 
de tuteliSy et tertius nee non quartus de testamentis et 
legatts connumerabantur ; quos nee totos per conse- 
quentias accipiebant, sed multas partes eorum quasi 
supervacuas preeteribant. Et primi anni hoc opus 
legentibus tradebatur non secundum Edicti perpetui 
ordinationem, sed passim et quasi per saturam coUec- 
turn, et utile cum inutilibus mixtum, maxima parte 
inutiUbus deputata." 
i^^d yeM^B j^ jTj^Q second year the students read the '^ prima pars 
legumJ^ These are the words of Justinian, and there 
are some doubts as to what is exactly intended by this 
phrase. A portion also of the edict entitled " de judi- 
ciisy^^ and a part entitled " cfe rehus^^^ was studied. These 
wereportionsof the prsBtorian edict, the edict being di- 

ig) HeiiL Bom. Ant. Proem, seo. 46. 
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vided into seven parts. The ^^ prima par^^^ the part " (fe 
judicmy^ and the part "efe rehu9^^ were extracts from 
the three first parts of the Julian edict. This included 
probably rather less than the half of the edict with the 
conunentaiy thereon. The students in the second 
year were called Edictales. (A) 

In the third year the pars " dejudicm^^ and the pars ^J^ y®^" 
" de rehus^^ not completed in the previous year, were 
resumed and finished. In addition to these, a part 
also of the responses of Papinian was read. But as 
the rule, only eight out of the nineteen were the sub- 
ject of study, and the students were called technically 
PAPmiAiasTA This period of the students' curriculum 
was deemed of much importance, and was inaugurated 
by a festival called the Papinian. feast In regard to 
this year Justinian says, ^^ In terUo autem anno quod 
ex utroque volumine, id est de rebus vel de judiciisy in 
secundo anno non erat traditum^ accipiebant secundum 
vicissitudinem utriusque voluminis, et ad sublissimiun 
Papinianum ejusque Eesponsa iter iis aperiebatur. Et 
ex prsedicta Besponsorum consummatione, qu8B decimo 
et novo libro concludebatur, octo tanium modo libros 
accipiebant; nee earum totum corpus iis tradebatur^ sed 
pauca ex multis, et brevissima ex amplissimis, ut 
adhuc sitientes ab iis recederent." 

In the fourth year, another kind of instruction was Fonrth yew'i 
pursued intended to qualify for practice. And with 
this object in view the Responsa of Paulus were placed 
in the hands of the students. Justinian says, ^' Patdi- 
ana Besponsa per semetipsos recitabant.'' These were 
not exegetically explained, but the students were ex- 
pected to solve the cases contained in the ^^ Pauliana 

(h) Far the iuU aooonnt see the Cons. Deo ftuot. 



\ 



112 THE CODICES. 

Responsa " themselves. This was done of course Tinder 
the guidance of their instructors. The students in 
this year were called Xvrai {lytce) as haying ability to 
solve legal questions. As Juvenal distinctly explains 
it in Sat. VIII. v. 50— 

*' Qui juris nodos legwnque cenigmata solvunt,^* 

Others have explained this as if the Avrai were so 
caUed as being freed from the restraints of the legal 
school. The former explanation however is the cor- 
rect one. Heineccius observes upon this as follows : 
^^ Quarto anno Eesponsa Fauli in manibus erant, eaque 
tunc ipsi recitabant, et turn dicebantur Avro*, gtuisi 
solvendis qucestionibus idonei. Unde errant, qui Avra? 
vertunt solutas: sic enim dici debuissent Aurou (i) 
The fourth year completed the course of study as fer 
as related to the ancient jurisprudence and hence Jus- 
tinian says : ^^ Et hie erat in quartum annum omnes 
antiquee prudentiee finis, &c." 
Btudj. In the fifth year, the Codices were explained, 

namely, the Codex Gregorianus, the Codex Hermogen- 
ianus and the Codex Theodosianus. The official 
name for the students in this year was ^rpoAvrai (prolyt® ) 
as they were placed before the Avrai (lyteB) in point of 
rank. Thus from the period of the third century a.d. the 
Boman schools of law gradually developed in the two 
royal cities of Some and Constantinople, as well as at 
Berytus, untU the period of Justinian, 527 a.d., when the 
emperor found the plan of instruction above sketched 
prevailing in the empire. The great alterations made 
by this emperor in the legal system of Eome, rendered 
a reconstruction of the law schools necessary. To this 
alteration our attention must now be briefly directed. 

(i) Hein. Ant. Bom. PrcBm. sec. 46. 
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III. After the publication of the books of legisla- staium is the 
tion by Justinian, namely, the Institutes, the Pandects in the time of 
and the Codex, a new system of instruction became ^^^ 
necessarywhichwasinaugara^dbytheemperor. This 
body of legislation, named by Dionysius Gothofredns 
in a later age (a, d, 1583) the "Corpus Juris Civilis," 
as distinguished from that collection of ecclesiastical 
law known as the ^^ Corpus Juris Canonici," became 
the code of legislation for the whole Boman Empire, 
and formed the basis for the legal instruction imparted 
at Borne, at Constantinople, and at Berytus. In these 
schools, five years continued to be the allotted period 
of study, and this legal course was made imperative. 
This ^^ quinqtienmum academicum^^ lasted for several cen- 
turies, and even in modem times in some countries 
it has been the period deemed necessary to be devoted 
to initiatory studies in the law, * The following was 
the plan laid down by Justinian. In the first year of i« the firrt 
study, instead of the Institutes of Gains, there were sub- **'* 
stitutcd the Institutes of Justinian, and for the ^^Libri 
singtdares " were substituted the first part of the Digest 
entitled "irpwra." So that the principal part of the plan of 
the first year was the same as that used for so long a 
period before Justinian's reform. The ridicidous 
eagnonien of "Dupondii" was done away with, and the 
students of the first year were called "Justiniani." 
Justinian, in his constitution ^^Deo auctore^^ sec. II, says 
" Et prime quidem anno nostras hauriant Institutiones, 
ex omni poBne veterum Institutionum corpore elimatas, 
et ab omnibus turbidis fontibus in unimi liquidum 
stagnum conrivatas tam per Tribonianum, virum mag- 
nificum, magistrum et exqusestore sacri palatii nostri et 
exconsule, quam duos e vobis, id est Theophilum et 
Borothoum, fiicundissimos antecessores. In reliquam 

1 
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vero anni partem secundum optimam consequentiam 
primam legum partem iis tradi sancimus, qusB Grseco 
Yocabido vplara uuiicupatur, qua nihil est anterius, quia 
quod pnmum est, aliud ante se habere non potest ; et hsec 
iis exordiimi et finem eruditionis primi anni esse decer- 
nimus. Oujus auditores non volumus vetere tmn frivohj 
quam ridiculo eognomine Dupondios appelarij sed Justm- 
ianos novos nuneupariy et hoc in omne futurum sBvum 
obtinere censemus, &c." 

In tiio Beoond In the secoud year, the second or third part of the 
Digest was read, and a selection also from the fourth 
and fifth parts, namely, the twenty-third, twenty-sixth, 
twenty-eighth and thirtieth books of the Pandects — 
the twenty-third book, " de jure doUum^^ the twenty- 
sixth, ^^de iutelis,^^ the twenty-eighth, '^ de testamentis.^^ 
and the thirtieth, ^^ de fidei-cammism.^^ The student 
of this year retained the former name of "Edictales" 
though it was not suitable to what they now read. 
The ordinance of Justinian is contained in the follow- 
ing words : " Alterutri autem eorundem volumini, id 
est dejudicm vel de rebus^ adjimgi in secundi anni 
audientiam volumus quatuor libroa singulares, quos ex 
omni compositione quatuordecim librorum excerpsi- 
mus ; ex collectione quidem tripertiti voluminis, quod 
pro doUbfis composuimus, uno libro excerpto; ex 
duobus autem de tutelis et curationilma imo ; et ex 
gemino volumine de testamentis uno; et ex septem 
libris de legatis et fiddcommissiSy et qusB circa ea sunt, 
simili modo uno tantimi libro." 

injjie third In the third year, the second or third part of the 
Digest was read according as the one or the other had 
been omitted in the second year ; and in addition to 
this, the twentieth, twenty-first and twenty-second 
books of the Digest. These books came in place of the 



year, 
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Besponsa of Papinian. Every title of the twentieth 
book, except tiie third, begins with an extract from 
ike writings of Papinian. The third title contains no 
extract at all from the writings of Papinian, and hence 
the playfulness of Justinian or Tribonian could not be 
fully carried out. The students of the third year were 
still called '^Papinianistse" and thePapinianfestiyalwas 
retained to inaugurate the third year's study ; although 
the students were not immediately occupied with the 
writings of Papinian, but principally upon these three 
books of the Pandects, which only contained some ex- 
tracts from his works. These three books of the 
Digest after the time of Justinian had a technical 
name given to them, being called by the Byzantine 

jurists aniipapianOS avraraviavh^ or dnriirairtaya PifiXia 

that is, the books that came in the place of the books 
of Papinian. ^^ Tertii insuper anni (says Justiniaa) 
doctrina talem ordinem sortiatur, ut sive lihros de judi- 
ciisj sive de rebus secundimi vices legere iis sors tulerit 
concurrat iis tripertita legum singulariimi dispositio, 
et in primis liber sinffularis ad hypothecariam fomiulam^ 
quem oportuno loco, in quo de hypothecis loquimur, 
posttimus ; ut quum SBmula sit pignoraticiis actionibus, 
qid in libris de rebus positsB sunt, non abhorreat eorum 
vicinitatem, quum circa easdem res ambabus psBue 
idem studium est. Et post eundem librum singular em 
alius liber similiter iis aperiatur, quem ad Edictum 
(Bdilium^ et de redhibitoria actione^ et de evictionibus^ nee 
non duplce stipulatione composuimus^ Sfc, ... Et 
hos tres libros cum acutissimi Papiniani lectione tra- 
dendos posuimus, quorum volumina in tertio anno, 
studiosi recitabaut, non ex omni eorum corpore, sed 
sparaim pauca ex multis et in hac parte accipientes. • 
. . . Ne autem tertii anni auditores quos Papini- 

I 2 
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anifitas vocant, nomen et festivitatem ejus amitteie 
videantuTy ipse iterum in tertiiun annum per bellisimam 
macliinationem introductus est ; librum enim hypotlie- 
carisB ex primordiis plenum ejusdem maximi Papiniani 
fecimus lectione, ut et nomen ex eo haheant et Paptni- 
anistce vocentur^ et e^ remmiscentes et Icetificentur et 
feBium diem, quem^ quum primum leges ^u» accipiehant 
ceUhrare solebantj peragant^ et maneat yiri sublissimi 
prefectorii Papiniani et per hoc in BBtemum memoria, 
hocque termino tertii anni doctrina eoncludatur." 
in^tho fourth In the fourth year of their studies, the remaining 
part of the Pandects, to the fifth part inclusive, was 
the subject of study. The sixth and seventh parts of 
the Pandects were not the subject of study in the law 
schools. Justinian thought that the student who had 
mastered the first five parts of the Pandects might be 
trusted to wend his way alone through the intricacies 
of the sixth and seventh parts. Thus, during the 
four years' course, the four books of the Institutes of 
Justinian and the first thirty-six books of the Digest 
were the subject of recitation and exposition, under 
the guidance and instruction of the professors. The 
students of the fourth year retained the name of Avro* 
(lytse), although it was not as suitable to them, as it had 
been previously. In regard to this year's instruction, 
Justinian ordained as follows : " Sed quia solitum est, 
anni quarti studiosos Grseco et consueto quodam vo- 
cabulo A^as (solutores) appellari, habeant quidem, si 
maluerint, hoc cognomen ; pro Eesponsis autcm pru- 
dentissimi Pauli, quae antea ex libris viginti tribus vix 
in decem et octo recitabant, per jam expositam confii- 
sionem cos legentcs, decem libros singulares^ qui ex 
quatuordecim, quos antea c»numeravimus, supersunt, 
studiant lectitare, multo majoris ct amplioris prudcntiaj 
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ex iis thesaurum consecuturi, quam quern ex Faulianis 
habebant Besponsis. Et ita onmiB ordo librorum sinffu- 
larium a nobis compositus et in decern et septem libros 
partitas eorum animis imponetur, quern in duahus 
Dufestorum partibus posuimus^ id est quarta et quintaj 
secundiun septem partium distributionem ; et quod 
jam primis verbis Orationis nostrse posuimus, verum 
inveniatur, ut ex triginta sex librorum recitatione 
fiant juvenes perfecti, et ad omne opus legitimum in- 
structi, et nostro tempore non indigni, duabus aliis 
partibus, id est sexta et septima nostrorum Digestorum 
qu8B in quatuordecim libros composites sunt, ibidem 
appositis, ut possint postea eos et legere, et in judiciis 
ostendere." (j) 

In the fifth year the code of Justinian was read and in the fifth 
explained. This came in the place of the three codes ^^^' 
mentioned already above. To this was added the 
private study of the sixth and seventh parts of the 
Digest. The students in this year retained the old 
name of "prolytse." Justinian says, " Et in quinti anni, 
quo prolytsB nuncupantur, metas Constitutionum Codi- 
cem tarn legere, quam subtiliter inteUigere studeant." 



BscnoN XYII. — A Review of the most dietinguiehed 
Roman Jurists^ and especially of those mentioned in 
the Pandects. 

In this chapter all that now remains is to present 
a brief notice of the most distinguished Boman jurists 
who flourished in the classical period. Unless we have 
a catalogue before us of the principal jurists, espei ially 

(j) Constit. " Deo auctore," sec. 5. 
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of the first and second centuries of the empire, and 
the order of time in which they flonrished — ^whether, 
for example, Gfaius preceded Fapinian, or vice versa^ 
we cannot know whose authority is to decide. A brief 
chronological catalogue of this kind will be found of 
great value, so that we may be able when we examine 
a passage in the Digest at once to decide which is the 
more recent opinion. To arrange this is by no means 
an easy task, at least in regard to many names that 
occur in the Pandects. We shall conmience with the 
time of Tiberius. In Sec. XV, in treating of the 
literary activity of the Boman jurists, we have already 
recorded the names of the veteres from the time of 
Marcus Forcius Cato and his son to the time of Aulas 
Ofilius — a younger contemporary of Cicero — the 
author of the first detailed commentary on the Edict. 
Again, in Sec. XIV we have mentioned the two great 
jurists, Labeo and Capito, who flourished under Au- 
gustus; so that by commencing with the reign of 
Tiberius, the chain of succession will be preserved 
xmbroken. We may with advantage distioguish three 
periods. 

I. The classical jurists from the time of Tiberius to 
Nero, inclusive. This will extend to a period beyond 
. the middle of the first century of the Christian era — ^to 
about the year 60. First, Massurius Sabinus, of the 
school of Capito. One of the great schools of Boman 
law, as we have abready seen, was named after him, 
although Capito was the actual head of the sect. 
Gfaius mentions him as the founder of this school. 
^^ Sabinus quidem et Cassius ceterique nostri proecep- 
tores?^ (a) Sabinus lived in great poverty, but by 

(a) Gains I. seo. 106. H. sec. 15. 
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the force of his genius, when he was fifty years of age, 
he rose to the equestrian order, and, under Tiberius, 
appears to have obtained the juB respondendi. He is an 
example of a man advancing himself to eminence by 
means of his great talents. His principle work was 
the ^^ Idbri fres juris ctviliSj^^ a book containing a short 
abridgement of the law. This work was freely com- 
mented upon by succeeding jurists. Thus, Pomponius 
wrote at least thirty-six " libri ad Sabinum," many 
extracts of which are in the Pandects. XJlpianus at 
least fifty-one " libri ad Sabinum." We possess ex- 
tracts from fifty-one books. Paulus at least forty- 
seven ^^ libri ad Sabinum." It is not improbable that 
the arrangement of the work of Sabinus was modelled 
upon the " libri XVIII, juris civilis " of ScsBvola. We 
are not in possession of any extracts from the original 
work of Sabinus. (b) 

2. Marcus Cooceius Nerva, the father. He lived at Nerv» pater. 
the same time as Sabinus, and belonged to the school 

of Labeo and Proculus. He was a most intimate friend 
of Tiberius, and consul a.d. 22 (775 a.tj.c). Filled 
with despair at his own condition and that of the State, 
he resolved to commit suicide, which, notwithstanding 
the earnest remonstrance of Tiberius, he finally carried 
into effect, (c) 

3. Sempronius Proculus (rf), who gave the name of Prooniiis. 
Proculian to the school of Labeo. He is not very 
often quoted in the Pandects — ^in all, thirty-seven 
times, but he is frequently mentioned by later 
jurists. 

4. Nerva, the son of M. Cocceius Nerva, about 96 NorT*fiii««. 

(b) Pochta'B Inst vol. I. 444, 416, LVEH. 21. Paohta's Inst I. 454. 
and note «. (({) L. 47 d. leg. (2. 81.) 

(0 Tac. Ann. VI. 26. Dio. Gas. 
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cAasius: ferox, etc. 



CaHios. 



Forox. 



OartUios. 



Atilioiniit. 



or 98 A.D. He, at seventeen years of age, it is said, 
^'pMice dejure respansitasseJ*^ He was both a statesman 
and a jnrist under Nero, (e) 

5. C. Caasiufl Longmus .ras a jurist who flonriahed 
at the same time as Nerva junior. He was a dis- 
tinguished leader in the Sabinian school, and is 
mentioned as Cassius in connection with Sabinus. He 
is often referred to in the poUtical history of the times, 
and was an object of dread both to the senate and to 
Nero on account of his strong attachment to the old 
Boman Bepublican times. He was banished under a 
frivolous pretext by Nero to Sardioia, but recalled by 
Vespasian. He is often referred to in the Pandects, 
though there are no extracts from his writings. (/) 
^^ Caius Cassius Longinus (says Pomponius,) natus ex 
filia Tuberonis; qu8B fait neptis Servii Sulpitii, et 
ideo proavum suum Servium Sulpicium appellat. Hie 
consul fiiit cum Quartino temporibus Tiberii, sed 
plurimum in civitate auctoritatis habuit ejusque, donee 
eum CeBsar civitate pelleret ; expulsus ab eo in Sar- 
diniam, revocatus a Yespasiano diem suum obiit." 

6. TJrseius Ferox, mentioned in the Pandects in 
connexion with Cassius, and also ^^ Julianus, libro 11, 
ad Urseium Perocem." A jurist under Tiberius and 
the following Csesars. (g) 

7. Cartilius, a jurist referred to by Proculus in his 
EpistohB. There is an interesting question in the 
law of inheritance decided by Proculus in which the 
view of Cartilius was approved. (A) 

8. Atilicinus, a contemporary and disciple of Pro- 



(#) L. 1. seo. 8. d.. post. (m. 1) Tao. 
Ann. 16. 7S. 

(/) Tao. Ann. Id. 7. 9. Suet Nero 
87. Pomp. 1. S. MO. 47 d. 0. J. (1. 8.) 



ig) L. 1. aeo. 10. (44. 6.) inaorip. 1. 
4a (28. 8). 

Qi) L. 69. (28. 6.) 
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cuius, and mentioned by him in his Epistolce in con- 
nexion with the law of husband and wife, (t) 

9. Fufidius, mentioned both by Africanus and Ghdus. Fnfidins. 
{j) There are extracts in the Pandects from all four 

of the last named jurists, and they Uved between the 
years 50 and 70 in the first century of the christian 
era. 

II. The jurists who flourished from Yespasian to 
Domitian, during the last third of the first century. 
We shall enumerate the list in succession. 

10. Coelius Sabinus, not to be confounded withcoDijua 
Massurius Sabinus. He exerted much influence in * "*""" 
the time of Yespasian, and was consul in a.d. 69. 

He belonged to the Froculian school, and Fomponius 
says of him ^^ Casm Coelius Sabinus successit, qui 
plurimum temporibus Yespasiani potuit." {k) 

11. Pegasus, Praefectus urbi under Yespasian, and rognBus. 
also Consul. " Proculo Pegasus (says Pomponiiis) qui 
temporibus Yespasiani, Preefectus urbi fiiit." (J) About 

the same time Plautius probably lived, who appears to 
have composed a manual, commented upon by later 
jurists ( " libri ex Plautio, ad Plautium " ). 

12. Juventius Celsus, the father, a disciple of the coisus pater. 
Froculian school. 

13. Plautius. The writings of Plautius himself do PUatius. 
not exist, but a number of ^^ libri ad Plautium " were 
written, which are extensively used in the Pandects. 
Thus Neratius, Javolenus, Pomponius and Paulus, 
wrote ^^ ad Plautium. '' Paulus wrote at least eighteen 

libri " ad Plautium.^^ Plautius must have been a dis- 
tinguished jurist to have been thus commented upon by 
the most able and profound of the Bomanlawyers. The 

(i) L. 12. (23. 4.) (k) L. 2. boo. 4 d. orig. jure (1. 2.) 

(j) L. 5. (34. 2.) 1. 26. (40. 2.) (I) Id. 
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Javolonos. 



Celsofl flliiu 



extracts we possess " ad Flautium " treat especially 
on matters open to dispute and controversy. 

III. The next period, we may indicate, extends 
firom Domitian to Hadrian, the first third of the second 
century of the christian era. 

14. Friscus Javolenus; he was a Sabiman and a 
most acute jurist; there are 206 extracts from his 
writing found in the Pandects. He was the author of 
many new views in the Boman Law, as on Novatio and 
some other subjects. Pliny says that he had periodical 
fits of insanity : ^^ est omnino Priscus dubice aanitaiis. " 
(m) If Pliny refers to the same person, it is certain 
that what has been conjectured to have been only a 
certain absence of mind, did not affect the profundity 
of his views or diminish the acuteness of his under- 
standing. 

15. P. Juventius Celsus — "Celsus fiUu8\^^ a re- 
nowned jurist, and also noted for the rudeness of his 
replies : hence a rude answer came to be called a ^^ re- 
sponsio Celsina." The phrases ^^ quaBstio Domitiana" 
and '^responsio Celsina" were used as synonymous 
with a foolish question and a rude answer, (n) Celsus 
was engaged very actively in public afhirs, and was 
implicated in the conspiracy against Domitian in fitvour 
of Nerva. Under the latter and his successors he was 
made preetor and was twice consul. He was also active 
under Hadrian, (o) From his libri XXXTX. digestomm 
there are 142 extracts in the Digest. He is also men- 
tioned in other places and his words quoted. As one 
of the most distinguished jurists, he is characterized 
alike by precision and depth of thought. An action 



(m) Plin. epiB. VI. 15. 
(n) Lex 27 testam. (28. 1.) 



. (o) Spartaan fladr. 18. 
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called the eondicUo Juventiana a species of ctmdictio 
ex mutuo was named after Celsus. {p) 

16. Neratius Priscus lived under Trajan, and was Neratiiw. 
so highly esteemed hy him, that the Emperor is re- 
ported to have uttered expressions giving rise to the 
supposition that he intended him for his successor in 

the empire. The ^' septem lihri membranaruni^^ of 
this Mrriter is a masterly work. Neratius discussed legal 
questions with the greatest ability. There are 64 ex- 
tracts from his works in the Pandects — ^from his mem- 
branarum regularum^ and responsorum. These extracts 
are regarded as the very pearls of the Digest, and the 
civilian is more than pleased when he alights upon an 
extract from Neratius. He belonged to the ProcuUan 
schooL 

17. T. Aiistos, a contemporary of Neratius, and re- Aristo. 
ferred to especially by his friend Pliny as one of the 
noblest of men and as possessing a mine of knowledge. 

His name is mentioned ia the Pandects, (q) and in 
one passage he, it is said, ^' et ita Aristo notat apud 
SaHmtmJ^ (r) 

18. Miuucius Natalis. Julian in the time of Hadrian Nataiu 
wrote " Ubri ad Minucium?^ 

19. LaeliuSyWhoalso lived during the time of Hadrian. LeiioB. 
Paulus ^^ad Plautium" tells a strange stoiy derived from 
Lsdlius ; he says, ^^ Bed et LoeUus acribit^ se vidisse in 
Palatio mulierem liberam, qusB ab Alexandria perducta 

est, ut Hadriano ostenderetur cum quinque liberis ex 
quibns quatuor eodem tempore enixa, inquit, dice- 
batur, quintum post diem quadragesimum. " {p) Leelius 
flourished, and the five following jurists, at or before 

(p) L. 67. MC. a. de ftirtia (47. 2.) 1. 7. sec. 3. D. (7. 1.) 
I. 59. seo. 1. de hered. iuBtit (28. 5.) (r) L. 6. (7. 8.) 

(9) Plin. epia I. 22. Vm. 14. etal. (s) L. 8. si para, hered. (6. 4.) 
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OctavuuuB. 



Sovorua. 



AiTianns. 



Fulcinios. 



VelleiaiiaB. 
Polins. 



ValoBS. 



TnsoianuB. 



Julianiis. 



the time of Hadrian, but the exact period cannot be 
stated. 

20. Octavenus is mentioned several times in the 
Digest, but there is nothing special to note regarding 
him. 

21. Valerius Severus cited by Julianus in the Pan- 
dects. 

22. Arrianus, who wrote on the Interdict. XJlpian 
says '^ et Arrianus libro secundo de interdictis putat 
teneri;" that is, he adds ^^ qui scit so heredemnon esse 
pro herede possideat. " (fj 

23. Fulcinius Friscus ; he is mentioned by Paulns, 
(u) by Neratius, and in other places in the Pandects. 
Neratius, libro I Besponsorum, says, '^ Fulcinius inter 
virum et uxorem mortis causa donationem ita fieri, si 
donator justissimum mortis metum habeat." 

24. Yelleianus. 

25. Sextus Pelius. 

lY. The next period embraces the reigns of Hadrian 
and the two Antonines, 120 to 170 a.d. 

26. Abumius Yalens, mentioned by Pomponius as 
belonging to the same school as Tuscianus and Salvius 
Julianus. There are twenty extracts from his writings 
in the Pandects. 

27. Tuscianus. It is very difficult to determine 
when he appeared. As we have already seen he is 
cited by Pomponius as a distinguished jurist before 
his time, as a compeer of tlie celebrated Salvius Julianus 
and as a prominent leader of the Proculian School, (v) 

28. Salvius Julianus flourished under Hadrian and 
subsequent emperors. His great work, as already 



(t) L 11 de hered. pet (6. 8.) ; see 
also 1. 1. sec. 4. quod leg. (43. 3.) 
(u) L. 6. par. de not. rer. amot. (25. 



; also 1. 43. de maniu (40. 1.) 

(tr) L. 2. sec. 47. de orig. jnr. (L 2.) 
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noted, was the new edition of the Freetorian Edict, 
<^ JulieaiiiB sub divo Hadriano edictmn perpetuum 
composoit." {w) This work of Jnlianns obtained 
authority in the Roman forum, so that ^^ Diocletianus 
et Maximianus Imperatores illud Jus Pebpetuum ad- 
pellare non dubitant/' (x) But this was not the only 
work of Julianus ; he also composed, libri XC digestorum 
a great systematic work on the civil law. There are 
four hundred and fifty-eight extracts from Julianus in 
the Pandects, for the most part taken from this work. 
He was possessed of an acute mind, and was the author 
of many striking and original views. He was made 
preetor ; twice consul ; and prefectus urbi He is very 
often referred to by other jurists more frequently even 
than Labeo. 

29. Sextus Pomponius, a younger contemporary of Pomponios. 
Julianus, and a jurist whose writings are of great 
importance. There are five hundred and eighty-five 
extracts, great and small, from his works in the Pan • 

dects. The "lex II, de origine juris," so often quoted, 
and so valuable as a compendium of legal history, is 
taken from his "libro singulari Enchiridii." He 
wrote also other works, as for example, " ad Quintum 
Mucium," " ad Sabinum," " ex Plautio," ^* episto- 
krum," &c. He was a caamma^ as the adherents of 
the Bchola Sabinianorum were sometimes called, and 
in his enumeration of earlier jurists, he does not con- 
ceal this, as he calls C. Cassius Gains noster [y) "quod 
Caius noster dixit." 

30. Qtiius. A contemporary of Pomponius and Gains. 
subsequent to Julius. In regard to Gains there are 
several points that still remain problematical. As to 

\yo) Eutropius, 8. 17. ProBm. sec. li. 

(x) See UoinGCcii Antiq. Bom. (?/) L. 39. de slip, serv (4>5. 3.) 
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his name — iis correct spelling — though this is not of 
much importance : whether it is spelt with an f or a j\ 
and whether the initial letter should be a (7 or a G. 
Boecking, after research and deliberation, and Ijach- 
mann, who are great authorities^ decide for « and Gj and 
for three syllables, not two. Boecking says, ^' Ghiii 
nomen trisyllahum est.'' ^^ Neque C sed G prima 
nominis littera est, ut lapides bonique codices scripti 
idemque ipse Quintiliani locus, &c." (z) Again, in his 
Institutes he says, ^^ Gkdus — not Gfajus, nor Cains, nor 
Cajus," (a) 

As to the question, Where did he liye ? this is still 
disputed. It has been said that he flourished one 
hundred years before Justinian, in the fifth century. 
A later opinion is that he must be reckoned as one of 
the classical jurists. Hugo, a great authority on the 
history of the Boman Law, was of opinion that he was 
a contemporary of XJlpian and Paidus, and that he 
flourished xmder Severus and Caracalla, i.e. between 193 
and 217 a.d., so that at the time of Antoninus Pius, 161 
A.D., he was scarcely bom. This conjecture cannot be 
admitted. Gains often mentions Hadrian in his In- 
stitutes, and always with the appellation of ditmm except 
in two passages (J), in which he merely refers to 
Senatus-consulta made ex auctoritate Hadriani. Hadrian 
died 138 a.d., and was succeeded by Antoninus Pius, 
who reigned till 161 A.D. The better opinion is that 
Gains wrote his Institutes in the reigns of Antoninus 
Pius and -M. Aurelius Antoninus Philosophus, whom 
the Eomans are accustomed to cite as Marcus. Marcus 
reigned with Lucius Verus till 169 a.d., and then 

(«) l*r»fatio Gaii Inatit. in notsB e (6) L. aec. 47. II. sec. 57, see also 

^* P* ▼• ' for DivxLm Hadrianum 1. 7. do rebua 

(a) Abrifls der Inatit p. 7. (b) dub. (85. 6.) 
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alone till 176 a.d. Marcus Aurelius and Luciub 
Veros are called by the Boman jurists divi fratres or 
Marcus et Yerus, also Antoninus et Yerus. It was 
about this time that Gains wrote. Gains, in his 
book, mentions Antoninus Fins, and says, ^^nam ex 
constitutione sacratissimi imperatoris Antonini/' (c) 
and again, ^^nunc ex epistula optimi imperatoris 
Antonini quam scripsit pontificibus." (d) These 
passages contain nothing in them to lead to the 
supposition that Antoninus was dead ; and the tone of 
the extracts would seem to indicate that he was living. 
Again, in the second book of his Institutes, Gains 
says, ^^ set nuper imperator Antoninus significavit re- 
scribto," (e) and a little farther on in the same book 
he expresses more plainly that he was deceased, ^^ sed 
hodte ex divi Pii Antonini. (/) This is proof that he 
wrote not only after Hadrian but after Antoninus 
Pius. The general opinion now is — ^an opinion that 
was formerly ignored — ^that Gains was bom under 
Hadrian, and that he flourished and wrote under An- 
toninus Pius and his immediate successors. It seems 
also quite clear that Gains had published his Insti- 
tutes before the decease of Marcus, for Ulpian in his 
" Pragmenta" informs us of a constitution of divus 
Marcus on the doctrine of Cretio, and this constitution 
with its alterations is not introduced into the Insti- 
tutes by Gains, {g) It is scarcely to be conceived 
that Gains would have been ignorant of the alteration 
if he had written after this constitution of Marcus. (A) 
Another problem unsolved in connection with Gains 



(e) Gains I. sec. 63. 
(d) Qatiu I. SCO. 102. 
(el Gaiiia U. see. 126. 
if) Gains II. sec. 195. 



(g) nip. frag. XXIT. sec. ai. Gains 
U. sec. 177. 

(h) Booking's Fnefatio Gaii Inst, 
pp. 6. 7. and Pnohta's Instit vol. 1. 466 



128 GAITJS. 

is that whilst he belonged to the most distinguished of 
the Boman jurists, as we know from the &ct of his 
being one of the collegium that constituted the so- 
called " citation law'^ of Valentinian III; from the 
fact that his Institutes for centuries were placed in the 
hands of the Eoman law students in their first year's 
course ; that they were eipitomized and received into 
the West Gothic Code ; and that hundreds of extracts 
are found from his other writings in the Pandects — 
still it is a remarkable fact that no later jurist ever 
mentions Gains. It is the more remarkable, as a 
number of inferior men are referred to, and extensive 
quotations given from their writings. Frequent men- 
tion is made of the great jurists— of Cassius, of Julia- 
nus, of Ulpianus, of Paidus, and others — ^but Gains is 
never mentioned by a subsequent jurist. If he had 
been a later jurist this woidd account for it, but it 
was not so ; or if he had been a writer of no import- 
ance. He was the coryphaeus of the Boman classical 
jurists, and this silence is almost inexplicable. Was 
it that Gains was not his principal name, that it was 
his cognomen^ and that he is quoted under some other 
name? Was it because he was a provincial jurist, 
and did not live in Borne, that he had not the jits re- 
spandendi^ that he was not to be classed with those 
"quibus permissum est jura condere?" Woidd it 
have been a breach of etiquette with the Boman law- 
yers to have quoted the sententue et opiniones of one 
whom they regarded only as a writer of text-books, a 
private teacher of the law, and not an authorised ex- 
pounder of its doctrines. These are the only conjec- 
tures which at present have boon made. The fact 
that Gains is not mentioned by ialcr jurists is ivinark- 
able and couM not bo ovorlo >k('<l. 
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The discoveiy of GFaius — ^that is, of his Institutes — ' 
at Verona, in 1816, was of the greatest importance 
to the student of the Roman law, as without doubt it 
is the greatest literary treasure found in the present 
century. This work has exerted an immense influ- 
ence on the study of the Soman law, and especially 
the Fourth Book of the Institutes, on the views which 
were previously held in regard to Eoman Civil Pro- 
cess. Some passages also in the Pandects before unex* 
plained and indeed inexplicable, are rendered perfectly 
clear and intelligible by the discovery of the commen- 
taries of G^us. 

Gains is the last writer who is presented to us as a 
Sabinian. Traces of the renowned ProcuUan school ceased 
earlier, since after Celsus and Neratius Prisons we hear 
of no other jurist of this sect. The " Institutionuin 
Commentarii Quattuor" of Gains possess an additional 
interest, not only because they are written in a lively 
and attractive style, but because they approach nearer 
to completeness than any other work rescued from the 
wreck of the older* Boman jurists. This work, found 
by Niebuhr in 1816, in the library of the chapter at 
Verona, had been obliterated, and the parchment 
written over with the letters of St. Jerome. 

This great treatise was not the only work of Gbius. 
In addition to the Institutes, he wrote a commentary 
on the Twelve Tables, on the Lex Julia et Papia, 
on the praetorian, aedilitian, and provincial edicts, also 
some monographs, and lastly, " libri VII rerum quoti- 
dianarum s. aureorum." From the last work we find 
extracts only out of the first three books inserted in 
the Pandects. The whole number of extracts from the 
writings of Gkiius in the Digest is five hundred and 
thirty-five. It will be observed that among his nuuu« 

X 



130 



AFRICAN us AND CLEMENS. 



Africanns. 



ClemeBi. 



fold writings we find no responsa^ no quesfiones, whilst 
on the other hand of a book "de casibus," in which re- 
markable legal eases are collected, none appears to have 
been decided by himself, and some are manifestly 
feigned. This serves to confirm the view that he did 
not possess the jus respondendi^ and to support the 
conjecture that he probably was at the head of a pri- 
vate school for teaching the law. (i) 

31. Sextos CflBcilius Africanus. He was not a very 
fertile writer, and only one of his works is quoted in 
the Pandects — ^libri IX qusestionnm. From these 
libri, in which a number of legal questions are treated 
and opinions cited, one hundred and thirty-one ex- 
tracts, some of considerable length, are cited in the 
Digest, and their difficulty has become proverbial. 
The expression " Afridiani lex " is used as equivalent 
to diffictlis. We have a commentary on Africanus by 
Cujacius which is a masterly work. This Africanus is 
without doubt the same person that A. Gellius intro- 
duces as holding an interesting discussion with a phi- 
losopher named Favorinus. The philosopher attacks 
certain passages from the laws of the Twelve Tables, 
and Sextus Cselius defends them. Africanus was con- 
temporary with A. Gellius. (/) 

32. Terentius Clemens. This author wrote a great 
work, " libri XX ad C. Juliam et Papiam,*' passed in 
the time of Augustus, also on Marriage and the law 
of Inheritance. We have thirty-five extracts from 
Clemens in the Digest. Jacob Gothofredus when he 



(t) See Pnchta iDst. vol. I. p. 462 
et Boq; also for a faller account of 
Gains, " Some aooonnt of the life and 
commentarieB of Gains," pp. 1 — 20, 
in the translation of his " Common- 



tarii qnattnor," also the " Law Re- 
view," No. xxxix, new series, pp. 14, 
16, both from the pen of the aothor 
of this work. 

0) Gellins N. A. 20. 1. 
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tried to reconstruct the legem Juliam et Fapiam used 
these extracts jfrequently. 

33. Junius Mauricianus. He wrote six books " ad Mauricianas. 
legem Juliam et Papiam" and also "de poenis." Four 
extracts only are found from his writings in the 
Pandects. 

34. Vindius, who is mentioned in the Pandects by Vmdius. 
TJlpianus " Vindius scribit," and by Moecianus, who cited 

his opinion as " Vindius noster," on the quaria Falddia. 
(k) We find no mention of him by later jurists. 

35. Lucius Volusius Meecianus* There are extracts MaBcianna. 
from a great monograph written by Maecianus on 
fidei-commissum in XIV libri. (/) Extracts are foimd 

from this work in the thirty-second book of the Pan- 
dects. He also wrote "ex lege Ehodia" and ^'de 
publicis judiciis, sive publicorum." There are forty- 
four passages taken from his writings in the Digest. 
He also wrote on the As, and the parts of the As. This 
work, with that of Balbus, on the As is edited by 
Boecking in the Bonn " corpus juris rom. antej." He 
died in the time of Marcus Aurelius, who appears to 
have studied jurisprudence imder his guidance. 

36. Claudius Satuminus. There is only one extract Satnminiis. 
given from the writings of Satuminus in the Digest. 

A. Quintus Satuminus, who is mentioned "libro 
decimo ad Edictum scribit,'' (m) and again in another 
passage, " Quintus Satumius consentit," (n) but 
whether Quintus is the same person as Claudius, we 
have no means to determine. The single extract from 
Claudius Satuminus is taken from a " libro singulari 

(i) L. 7. TOC. 18. ( 2. 14.) L. 32. src. &c. (3-1. 2.) 
4. (35. 2.) (n) L. 13. Rec. 6. de jarejaraado, 

(0 Capit. Marc. 3. JnB 12. (12. 2.) 
(m) L. 12. sec. 7. de auro, argento, 

k2 
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Jnstns. 



Pftteniiuu 



MiroellaB. 



de poenis paganorum," and is quoted in the 1. 16 " de 
poBnis" (48. 19). It is interesting, as he gives the 
quatuor genera^ or heads out of which punishment 
may arise ; these are facta^ dicta, scripta, and cansUia. 
And these quattuor genera consideranda sunt septem 
modis : causa, persona, loca, tempore, qualitate, quan*^ 
titate, eyentu. These modes are severally explained, 
and this constitutes the only extract from this writer 
found in the Pandects. 

37. Papirius Justus. He wrote imder the " Divi 
fratres" — ^Marcus Aurelius and Lucius Verus — "de 
constitationibus," XX libri of imperial constitutions ; 
namely, rescripta and decreta. Of these sixteen 
extracts are foimd in the Pandects. 

V; The next period, and the closing one of the 
classical jurists, extends from the time of the Anto- 
nines, a.d. 17.0, to the reign of Alexander Severus; 
this will include the end of the second century, and 
the beginning of the third century of the christian era 
till the year 230 or 240 a.d. 

38. Tarruntenus Patemus. He is quoted twice in 
the Digest. He was prsBfeotus prsBtorio under Com- 
modus, and was executed on a charge of pretended 
treason, {p) 

39. Caius Ulpius Marcellus. Marcellus is one of 
the most distinguished jurists, and is quoted one hun- 

. dred and fifty-nine times in the Digest. • Ulpianus 
often quotes him as an authority. He was a councillor 
of state under Marcus Aurelius, and a general in 
Britain in the time of Conmiodus. He was envied by 
this prince on account of his virtue and ability, {p) 



(o) Lamprid. Com. 4. Dio. Gaai. 4.) Dio. Gaas. 72. a Son. Hist. Sool. 
72. 8. 12. 4. 

(2>) L. 8. de hii qui. in teit. (28. 
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40. Quintus Cervidius Scseyola. This jurist is not Q. c. ScaBvoia 
to be confounded with the great republican lawyer, 
Quintus Mucins Scsevola. He gave instruction in the 
principles of the law to Septimus Severus, who was 
afterwards emperor, and also to the celebrated Fapinian. 
{g) Fapinian often mentions his teacher in terms 
expressive of the highest respect and honour. Modes- 
tinus, the last of the great jurists, menti(ms Scsevola, 
Paulus and Ulpianus as the three greatest of the 
Eoman jurists. He says : — " C^vtos yap 'f«* tctpPiSios S^at- 

fiokasy Kal IlavXos, ica& ^ofurios OvkwiavoSt oc Kopv<l>aTo rQv 

yofiM^y," &c. (" Ita enim Cerbidius ScsBvola, et 
Faulus, et Domitius Ulpianus, coryphaei legum pru- 
dentum," &c.) (r) He is said to have rendered 
considerable service to Marcus Aurelius by his legal 
opinions, (a) His principal writings were "libri VII 
responsorum," "libriXXquaestionum," and "libriXL 
digestorum." There are three hundred and seven 
extracts from his writings in the Digest. In his 
Besponsa, the facts of a case are stated, and the 
decision or solution given in the fewest possible words, 
and generally without the connecting links of reason- 
ing. The Questiones are devoted to an elaborate proof 
and justification of the decisions given, and his Digests 
contain Besponsa sometimes comprising only a short 
statement of the decision, and sometimes, as in the Be? ^ ^ 
8p<S^ an explanation of the principles on which the 
decisions are made, (t) 

41. JSmilius Fapinianus was as great a jurist as Papiniamu. 
Scaevola, and, if not the greatest, at least on a level 
with the most distinguished of the Boman lawyers. In 

(9) Bpartdan. Carac. 8. Carac. 8. 

{r) L. 18. MC. 2 de ezcusat (27. 1.) (t) L. 60 mand (27. 1.) I. 93 pr. da 

(«) Capitol, Marc. 11. Spartian. leg. (3. 32.) 
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every respect, he was a noble and brilliant man. The 
excerpts from his writings form a large and important 
part of the Pandects. There arc in the Digest not less 
than five hundred and ninety-five passages from his 
legal works. Not only was he remarkable for his 
acuteness in all legal questions, but especially for 
his manly character and noble conduct throughout the 
whole of his life. Succeeding emperors called him 
Pius^ and no other jurist attained to the same degree 
of reverence from posterity. He was long active m 
the affaips of the state, and filled the high office of 
prffifectus praetorio. He is supposed to have accom- 
panied the Emperor Severus, with whom he lived on 
terms of the closest friendship, to Britain, and to have 
been present at the monarch's death at York in 
A.D. 211. Severus committed his two sons, Geta and 
Caracalla, to Papinian's care. AVhen Caracalla subse- 
quently murdered his brother, and conceived a justifi- 
cation and defence necessary to be presented to the 
senate and the people, he applied to Fapinian for this 
purpose. Papinian repelled the request v^rith the 
cutting reproof — " that it was easier to murder a 
brother than to defend the guilty deed ;" or, according 
to another account, with the reply — " that to accuse an 
innocent person who has been criminally slain is to 
commit a second murder." He and his son were 
ordered to be executed by Caracalla, and to add insult 
to injury, ho was slain with the axe instead of the 
sword, in shameful violation of the Boman Law. 
" Vita (says TJlpian), adimitur, ut puta si daranatur 
aliquis, ut gladw in eimi animadvertatur ; sed animad- 
verti gladio oportet, non securi^ vel telo, vel fusti, vel 
laqueo, vel quo alio mode." {u) The constancy and 

(u) L. 8. sec. 1. de poanifl (48. 19.) 
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Tirtue of Papinian, even to his death, add emphasis 
and vitality to his own striking remark, " Qusb fiicta 
Icedunt pietatem, existimationem, verecundiam nostram, 
ct, ut generaliter dixerim, contra bonos mores fiunt, 
nee &cere non posse credendum est." (v) 

From his writings, as especially deserving notice, 
are "libriXX responsorum," " libri XXXVII questio- 
num," " libri II definitionum." He also wrote a " lib. 
sing, deadnlteriis," and "'Ek rov do-rvvoiJLiKov ftovo/Ji/JAiov," 
&c. The fragments from Papinian, both as re- 
gards matter and form, are to be classed with the 
most valuable in the Pandects. He was commented 
upon by his contemporaries as by Martianus, TJlpianus, 
Paulns, and their successors. It will be remembered 
that Yalentinian III made him the president of the 
collegium for the celebrated " citation law : " that the 
students of the third year were engaged in the study 
of his works, and were called Papinianistae, an appel- 
lation subsequently retained by Justinian for students 
of the same year: the twentieth, twenty-first, and 
twenty-second books of the Pandects were called by 
the Byzantine jurists, avrivainavov PipkU or dvri- 
MTiayos, a name by which they are still known: 
that in the twentieth book each title except the third 
begins with an extract from the writings of Papinian : 
and that the legal students^ feast also bore his name. 
Papinianus and TJlpianus must certainly be regarded 
as the most distinguished of the Boman jurists. 

42. Claudius Tryphoninus lived also under Severus Tryphonimui. 
and Caracalla : seventy-nine extracts from his writings 
are found in the Pandects. 



(r) L. 15. de cond. inst. (28. 7.) ScsovoIsb, Leipzic, 1755. See also 
ConnMli de vito et scriptie Q. Cervidii Paohta Inst. vol. I. p. 471, et seq. 



136 MENANDEE, TEETULLIANIJS, ULPIAIOTS. 

ifenander. 43. Anins Menander lived at the same time, and 

from his writings there are six extracts in the Pandecte. 

44. Tertidlianus : he wrote a " lib. sing, de castrensi 
Tertuiiianna. pocnlio," and also " questionum." There are five 

extracts from his writings in the Pandects. He is 
probably the same person as the celebrated patristic 
writer Quintus Priscus Tertullianus. This is rendered 
probable by the fact that they lived at the same time. 
Eusebins also, the ecclesiastical histman, speaks of 
Tertullianus as being aquainted with the Boman Law : 

** avdpa rovi Tco/Liacaiv vofiov^ ijicpt/^caicora." In the writings of 

the &ther there are also many legal expressions and 
allusions which serve to confirm the opinion. 

45. Domitius Ulpianus, in direct contrast with the 
tJipianiiB. last-named writer, was a bitter enemy of Christianity, 

and the most violent opponent of the Church in his day. 
He was bom in Phoenicia, in Syria, as he himself in- 
forms us, and extols his birthplace, '^ Sciendum est, 
esse quasdam colonias juris Italici, ut est in Syria 
Phosnice splendidissima Tyriorum colanta^ unde mihi 
origo est^ nobilis regionibus, serie saeculorum anti- 
quissima, armipotens, foederis, quod cum Bomanis per- 
cussit, tenacissima," &c. {w) He lived at the time of 
Septimus Severus, flourished especially under Cara- 
calla, and also for a short time under Alexander Severus. 
He held the most prominent position in the state as 
prefcctus proetorio, and was called amictts and parens 
of the emperor. Alexander says, " Domitium TJlpia- 
num prefectum prsetorio et parentem meumP The em- 
peror was a yoimg man. Again, Alexander says, " Se- 
cimdum responsum Domitii XJlpiani, praefecti annonae, 
jurisconsulti amici meiP {x) He served the fitate 

(tt>) L. 1. pr. dc ecus. (5(X 15.) 
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during the minority of Alexander Severus, and strove 
to render himself agreeable to Mammsea the mother of 
that emperor. He subsequently combined with her 
against the preefecti preetorio Flavianus and Chrestus, 
who were able men, and little disposed to flatter 
Augusta, or stood in the way of a limitation of the 
influence of the military. Subsequently, he united 
himself with them as a third prsefecti prsetorio, and at 
last had them executed. He then acted in the prsBfecture 
alone. His life was now in continual danger from the 
resistance and plotting of the prsBtorian guards. A 
revolution of the people, probably incited by the 
government, broke out against them and was sup- 
pressed. Xllpianus fled to Alexander Severus for 
protection, but was murdered by the prsBtorian guards 
in the first year of the emperor's reign, and before his 
very eyes. His death occurred in the year 228 a.d. 
XJlpianus is distinguished not only for the quality but 
for the quantity of his writings. He wrote upon both 
the civil and the praetorian law, also text-books and 
commentaries, as well as upon the Edict. His two 
greatest works are "libri LXXXIII ad edictuin," and 
" libri LI. ad Sabinimi." He is so copiously cited in 
the Pandects, that in regard to space alone, one-third 
of the Digest consists of quotations from his works, 
whilst the number of extracts, large and small, 
amount to no less a number than two thousand four 
hundred and sixty-two, or, according to the edition of 
the Pandects by the "Fratres Kriegelii," to two 
thousand four hundred and fifty-seven. He is the 
lawyer most frequently quoted in the Pandects, indeed 
we find his name almost on every page. 

(x) L. 4. Cod. dc looat. ^4. 65.) L. 4. C. do cont. et com. Btip. (8. 38.) 
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His " liber singularis regulanim," or, as it is now 
called, his " Fragmenta," ^e especially deserving of 
notice for their beautiful and condensed language so 
admirably suited for a compendium. Ulpianus in 
these " Fragmenta," for style and expression, is far 
before Gains. His phrase is so exact and concise, and 
every word is so well weighed, that it may be taken as 
a model for legal expression. 

It is to be regretted that as a man his character is 
stamped with vice. The stain of the blood of his pre- 
decessors in the office of preefecturate was upon his 
hands, and if we are to credit Lactantius, who calls 
him Domitius, he was a fearful persecutor of the 
christians. Although Lactantius does not mention 
him by the name TJlpianus, there is now no doubt but 
that imder the name of Domitius he refers to the same 
person. He was the contemporary of Papinianus and 
Paulus, and the three men constituted the most bril- 
liant legal constellation of any age. 
Paulus. 46. Julius Paulus was a friend of XJlpian's, and his 

junior in years ; he flourished at the time of Alexander 
Severus ; was prsefectus praetorio ; and sat in the im- 
perial council, (i/) He was one of the most diligent of 
the Eoman legal writers, and the extracts from his 
works found in the Pandects amount to no less a 
number than two thousand and eighty-three. Nearly 
a third of the Digest is composed of quotations from 
his writings. Whilst the number is almost as great 
as that of Ulpianus, the extracts themselves are not 
regarded as equally valuable. 

We have also an independent work of Paulus, but it 
is to be regretted that it is not in its original form ; 

(y) L. 97. de adquir. kcr (20. 2.) 1. ult. do Jure iiui. (iO. li.) 
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namely, the "receptee sententisB," in five books. 
These have come to us through the West Gothic Code, 
the so-called '* Breviarum Alaricianum " combined, as 
we have seen with Gains and other writings, and are 
manifestly very corrupt. Such was long suspected to 
be the case, a suspicion since confirmed by the dis- 
covery of the " Vaticana Fragmenta." Paulus was a 
profound and thoughtftd jurist, but he is very obscure, 
and confides too much to the student. This ob- 
scurity has been so much felt, that one of the old glossa- 
tors in his chagrin exclaims, " maledicte Pauli !" 
Three lines of Paulus often require as many pages of the 
modem jurists to explain them. Paulus wrote a great 
work in about TiXXX libri " ad edictum sive ad edic- 
tum praetoris," also copiously upon the various 
senatus-consulta. His "manualium" "lib. sing, 
regularum sententiarum," and "lib. sing, de variis 
lectionibus," have been already mentioned. He was 
also the author of many other profound treatises. 

47. Callistratus also lived imder Sep. Severus and OaUistirafcua. 
Antonius Caracalla. In his "libro I questionum," 

he says, " Nam imperator noster Severus rescripsi ;" 
(z) and in another passage, he says, " Imperatores 
noafy^i Severus et Antoninus." (a) There are ninety- 
nine extracts from his writings in the Pandects. 

48. -^lius Marcianus lived imder Alexander 
Severus ; he wrote on the Institutes, and is mentioned 
by Justinian in his Institutes " sicut j^lius Marcianus 
in suis Institutionibus refert." (b) He also wrote notes 
to Papinianus : — " In libro secundo de adulteriis Pa- 
piniani Marcianus notat." {c) There are two hundred 

(a) L. 38. de cona. prin. (1. 3.) (c) L. 57 do rit. nup. (23. 2.) L. 7. 

(a) L. 3. de offio. proc. (1. 19.) lec. 1. (48. 5.) 

(b) Sec. 1. luiit. de leg. Aq. (4. 3.) 
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and seventy-five extracts from his writings in the 
Pandects. 

FioKBtinvB. 49. Florentinus: XII libri Institutionus by him 
are quoted in the Pandects. There are forty-two 
extracts made from his writings. In his Institutes 
he departs from the order of Gains, placing the Ijaw of 
Inheritance nearly at the end of the work. He is 
mentioned by Justinian, and the Institutes of 
Florentinus were employed in the compilation of 
those of Justinian. He flourished imder Alexander 
Severus. 

Bofinu. 50. Licinius Bufinus. He is quoted only seventeen 

times in the Pandects. He wrote ^^ libri regulanun," and 
is not to be confounded with Publius Rutilius Kufus, 
of whom Pomponius says, ^^ qui Bomae consul et Asite 
proconsul fiiit" 

51. .Slmilius Macer: there are sixty-two extracts 
from his writings in the Pandects. He wrote ^^de 
appellationibus," ^^ de officio preesidis," and other 
works. 

52. Paconius. Of whom nothing need be said. 
XodMkinnB. 53. Hercunius Modestinus. He was a scholar of UI- 

pian. The opinions of the juiis-consults were frequently 
given to their pupils. TJlpianus in his commentary on the 
Edict mentions a legal opinion that he gave to Modes- 
tinus. ^^ Herennio Modestino studioso meo de Dahnatia 
consulenti rescripsi." (d) He lived under Alexander 
Sevorus, but flourished imder Gordianus III. He is 
the youngest of the classical jurists, who constituted 
the so-called collegium of deceased jurists, established 
by Yalentinian III. Gains was the eldest, and the 
remaining were Papinianus, TJlpianus, Paulus, and 



Haoer. 



{d\ L. 52. sec. 20. de furt. (47. 2.) 
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Modestinus. He wrote upon the legal excuses of the 
tutor (excusationum), and a number of other treatises, 
from which there are three hundred and forty-five 
extracts in the Pandects. The only Ghreok extracts 
found in the Digest are taken from the writings of 
Modestinus. 

VI. With Modestinus the illustrious race of the 
classical jurists closed, and there only remains to 
mention a few more unimportant names which are 
cited in the Pandects. 

64. Hermoginianus. There are one hundred and]^^**™*" 
seven extracts from his writings in the Pandects. He 
wrote " libri VI epitomarum," and also " fidei-com- 
missorum." 

55. AureUus Arcadius Charisius. There are five charinTiB. 
extracts from his writings in the Pandects. He 
wrote " lib. sing, de muneribus civilibus," and other 
treatises. Hermoginianus and Charisius lived under 
Constantine, and are probably the last jurists quoted 

in the Pandects. The following names are mentioned, 
since they are also quoted ; but not in chronological 
order, as it is not known with certainty when they 
lived. 

56. Furius Anthianus. He supplies only three Anthianu. 
extracts for the Pandects. 

57. Rutilius Maximus. Only one extract. Mannma. 

58. Julius Aqidla. Two extracts. Aqmia. 
The above is a brief review only of the sources of the 

Boman law before Justinian. It now remains to present 
a compendious sketch of the legislation of that emperor 
himself, and especially to examine the several parts of 
the corpus juris civilis, and their relation to each 
other. 
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CHAPTEE SECOND. 
Op the Legislation of Justinian. 

SECfnoN XVIII.^ — A General Glance at this LegisUtion. 

ThepreviooB I. Let US take a glance at the previous sources 
^3.™" of the Roman law, so as to bring to a focus aU that 
has been previously said. Before ihe reign of the 
Emperor Justinian, in 527 B.C., there were two distinct 
elementary sources of the law, which were technically 
called jura and leges. The term jura was applied to 
the writings of the jurists : whilst that of leges was 
applied to the imperial constitutions. 

The " citation law " of Valentinian III had been 
for a hundred years ia operation. Thus the Boman 
judge was not obUged to regard tiie writings and 
opinions of all the Boman jurists, but only those of the 
five great masters of the law, whose names have been 
so frequently mentioned. When these were divided 
equally, the doctrine which had the additional sanction 
of Fapinianus was regarded as the law. Or, the 
opinion of the majority decided. This was the rule in 
regard to the jura. 

Li regard to the leges^ we have seen that three cele- 
brated collections had been made. The Codex Gre* 
gorianus, the Codex Hermoginianus, and the Codex 
Theodosianus. In addition also to these codices, there 
was a number of scattered laws, made by the Eoman 
emperors, called Novellae, which the Eoman lawyer 
was always bound to respect. 
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The Boman Emperor Justinian, a man of excellent Jnatinianng. 
intention, possessing a species of boldness, indicative 
of mind and scientific knowledge, came to the grand 
resolution to make a complete reform in the Boman 
la^w, by bringing the kges and the jura into one 
collection. His uncle Justin appointed him co-regent 
in the empire with himself, on the Ist of April, 527, 
and on the 1st of August of the same year, upon the 
death of Justin, he governed alone, having then attained 
the forty-fifth year of his age. 

He was fEivoured with a long reign in which to 
carry out his magnificent designs, having reigned 
alone from the 1st of August, 527, until the year 567, 
when he died. 

He was also fortunate in the men by whom he was Beiisarins. 
surroimded. Belisarius, his great general, conquered 
AMca, and Italy was again conquered during his reign 
and united to the enipire. 

Whilst the resolve to make a legal reform is to be Trfbonian, 
placed to the credit of Justinian, the essential actor in 
this reform was Tribonianus. In the internal affairs 
of the court and empire as quaestor he possessed great 
influence ; but, in the year 531, in consequence of a 
tumult of the people, he was superseded, but was soon 
Teetered, and resumed his former position and activity. 
He retained these till the period of his death, in 545. 
He possessed, for his time, unusual culture, a pliant, 
supple character, and was devoted to the interests of 
his master. Tribonian, considering the times, must 
be characterised as a distinguished man. He was the 
essential soul of the law. Not that he is to be so 
identified with the Eoman law, as if it had sprung 
into existence by his creative act. This is a ridiculous 
error no longer made by jurists, but often made by 
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superficial writers. Justinian also informs us that Tri- 
bonian had an extraordinary library, and that from this 
source much that was valuable was derived. 

That Tribonian was the main*spring of the move- 
ment does not admit of a doubt. And there are 
indubitable traces of his mind and knowledge of the 
law in the Novellee of Justinian, up to the period of 
the jurist's death. Procopius informs us, not in his 
court history, but in his private history of the time, 
that the influence of the Empress Theodora was 
constantly exerted during the period of this great legis- 
lative reform of Justinian. 
A legal Not many months after Justinian was seated on the 

ap^St^and throue of his uncle, he took the first step in his legis- 
▼etM wS- lative course by appointing a commission, on the 1 3th 
luhed. Qf February, 528 a.d., to consolidate the laws by the 

formation of a new code. In this ordinance the em- 
peror manifests a certain degree of weakness. Ten 
men were appointed, after the example of the Decem- 
virs, and the code was arranged in twelve books to 
resemble the laws of the twelve tables. This com- 
mission accomplished its work so rapidly, that on the 
7th of April, 529, the new code was published xmder 
the title Codex Justinianus. 

In the constitutio, entitled ^^hsec quae necess," to be 
found at the commencement of our present codex, Jus- 
tinian indicates the sources from which the materials for 
his code were collected — " in tribus veteribus .codici- 
bus, velin quibus NovellsB constitutiones receptee sunt." 
Thus the Codices Gregorianus, Hermoginianus, and 
Theodosianus were superseded. No judge was for the 
future to refer to these, nor to the NovellsB Constitu- 
tiones, which had been received as scattered laws from 
the time of Theodosius up to the reign of Justinian. 
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The three codes just mentioned, as we have ab*eady 
Been, were complementary to one another, forming one 
compendious legal system. But the code of Justinian 
did not connect with these as a supplementary work : 
it contaiDed in itself all the imperial constitutions that 
HTBre in use, derived from all sources, whilst those that 
were not in use were discarded. 

2. In tiiie following year, Justinian advanced to his Tho Pau. 
second great work ; namely, the collection of thejiira. pabiwied^ 
In the place of a consultation of the writings of the 
five jurists, as ordained by Yalentinian lU, and a 
decision by a mere numerical majority, Justinian 
ordered that a collection should be made from the 
entire writings of the classical jurists. !N'one were to 
be passed over : all were to be used. A numerical 
majority was no longer to be decisive ; but a principle 
of internal interpretation was to be employed, all 
were to be diligently conned, and their opinions care- 
fully weighed. Thus the five jurists and the principle 
of settling the interpretation by mere numbers were su- 
perseded; thenumber of jurists was not limited, and their 
opimons were not to be coimted, in order to decide a 
point of law by so rude a method as that of a numerical 
majority. 

On the 15th of December, 530, a commission of 
sixteen men was appointed, under the guidance of 
Tribonian, to accomplish this " opus desperatiyn," as 
Justinian called it. They were to finish their task in 
ten years, but the Digest was completed in three. This 
is much to be regretted ; for, if they had diligently 
employed the time proposed, the work might have been 
vastly better done. 

On December the 16th, a.d. 533, the collection of jura 
was published under the title of Digesta, or Pandects, 

t 
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The term Pandects was expressive of the rich 
treasures contained in the jura : whilst the word Bigesta 
was employed to indicate any comprehensive col- 
lection made firom the writings of the Eoman jurists, 
and had, as we know, been previously employed. 

Thus the Pandects or Digesta of Justinian were 
composed out of more than two thousand books, and 
presented the legal views of at least thirty-nine jurists, 
as Justinian informs us in the ^^ constitutio tanta," at 
the commencement of this great work. Extracts were 
made firom these nimierous treatises, and placed under 
appropriate titles. It was not a mere abstract of the 
writer's opinion that was given, but the very words of 
the jurist were extracted with the rubric or title under 
which he wrote. As for example ; " Julianus libro 
II ad TJrsium Ferocem," [a) "Ulpianus libro XIV ad 
edictum," {V) " Papianus libro XI responsorum ;" {t) 
so that when we cast a glance at the Pandects, we find 
the opinions of the jurists expressed in their very 
words. Justinian says — ^^Pias igitur constitutioneB 
jam antea duodecim contrahentes, codicem nostrse 
pietatis cognominem compesuimus ; " thus he refers to 
the Codex, « nunc vero onminm veterum juris condito- 
rum colligentes sententias e multitudine librorum, 
qai erant circiter duo millia^ numerum autem versuum 
habebant triciea centena millia^ in moderatum et per- 
spicuum coUegimus compendium. Quinqnaginta itaque 
nunc fecimus libros e superioribus colligentes utilia, et 
omnes ambiguitates resecantes, et nihil adhuc dissi- 
dens relinquentes. Qu,em librum Digesta awe Pandeeten 
appellavimuSy tum quod legum contineat disputationes, 



(a) L. 69. Bolat. mat. (24. 8.) (c) L. 1. do pig. et bjp. (2a 1.^ 

(b) L. 28. mandati yel contra. (17*1) 
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ac decisioncs turn ex eo, quod omnia in unum coUecta 
recipiat, hanc ipsi ponentes appellationem ; non ultra 
centum quinquaginta verauum millia ipsi dantes, et in 
septem ilium digerentes tractatus^ idque non temere, 
renim numerorum naturametconcentumspecfantes. {d) 

When the emperor says out of more than two thou- 
sand libri, we are not to understand distinct works, 
but principal divisions of works. Julianus for ex- 
ample had ninety "libri digestorum" in one work 
containing a digest of the law. The twentieth part of 
the whole of these libri was incorporated into the 
Pandects as we find that out of three million lines 
one hundredandfifty thousand were used, which is in the 
ratio of twenty to one. The Digest which was published 
on the 16th December, 533 a.d., contains extracts as 
we hare seen from jurists commenciQg with Q. Mucins 
Bcaevola, who was consul 659 a.u.c, till the age of 
Hennogenianus and Arcadius Chansius, two jurists 
who lived in the time of Constantino and after the 
BcientiSc period of Eoman jurisprudence. 

3. During the last year's labour of the commission The oompi. 
for consolidating the jura, it was found that the Pan- JSJSISot of 
decten, notwithstanding the great condensation which ^^ ^^^^^tet. 
had been made, woidd not be a work suited for ele- 
mentary instruction. In consequence^ of this, at the 
b^;inning of the year 533 a.b., whilst the commission 
was still active, a new one was appointed to compile a 
text book in the place of the Institutes of Ghdus, 
which had to a certain extent become inappropriate 
and antiquated. This new commission consisted of 
two professors — ^Theophilus, a professor of the law in 
the school of Constantinople, and Dorotheus, a professor 



(d) Cona. tanta. aeo. 1. 

l2 
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fipom Berytus. Over these Tribonian was appointed 
as the nominal head. Justinian says, " Cumque hoc 
Deo propitio peractnm est, Triboniano viro magnifico, 
magistro et exqueestore sacri palatii nostri, nee non 
Theophilo et Dorotheo yiris iUustribus, antecessoribos 
nostris . . . eonvoeatis, mandavimus speeiaUter 
ut nostra auctoritate nostrisque suasionibns Institu- 
tiones componerent; ut lieeat vobis prima legum cun- 
abula non ab antiquis &bulis diseere, sed ab imperiali 
splendore appetere ; et tam aures quam animee Testrae 
nihil inutile nihilque peiperam positum, sed quod in 
ipsis rerum obtinet argumentis, aceipiant." 

The Institutes of Gkius and of Florentinus famished 
the basis of the new Institutional work of Justinian* 
This legal compendium was so quickly composed that 
by the end of the same year it was completed, and was 
published on the 21st of November, in the year 588 
A.I). Although this work on the Institutes was com- 
posed on the pattern of Gains, and intended as a text 
book, it waB not simply a text book, but was published 
as a Constitution of the emperor, and forms a substan- 
tive part of his legislation. In a word, whilst it was 
a book for the schools, it was a law for the empire. 
Thus the emperor himself speaks of the Institutes as 
an integral part of his legislation. In these three 
works, the Codex, the Pandecten and the Institutiones 
— ^the two former containing the Uges and the jura — 
the great legislative reform of Justinian was completed, 
and the Pandecten and the Institutiones came into 
legal operation on the 30th of December in the same 
year. 
The Qainqoa- 4. Duriug the period that the commission was em- 
^riooeB.* ployed upon the compilation of the Pandects, applica- 
tion was made to the emperor for the formal decision of 
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inany points in dispute between the Koman jurists. 
It is obvious that it wfis very desirable that these 
oontroversies should be settled. These points were 
promptly decided by the emperor in the years 529 and 
530, and are known as the ^^Quinquaginta decisiones.'' 
These appear to have been published as a " liber L 
constitutionum." (e) After this work was published The Codex 

noviiB. 

a new edition of the Codex was rendered necessary. 
At once these " Quinquaginta decisiones" were incor- 
porated into the old edition of the Codex, and on the 
17th of November, 534, the publication of the " repe- 
tita prelectio " of the Codex took place. This new 
Codex came iuto legal operation on the 29th of De- 
cember of the same year, and the old Codex of the 
16th of April, 529, and the " Quinquaginta decisiones" 
were superseded. The new code was known as the 
" Codex Justinianeus repetitee prselectionis." In the 
new code the old plan was retained, but the work was 
revised and the necessary interpolations and emenda- 
tions were made. Of the Codex vetus which was thus 
superseded we possess no copy. It was forbidden to 
refer to it ; not a single MS. of it exists, and the 
work is entirely lost. It was at the close of the year 
534 A.D., that our present " Corpus Juris CiviUs" was 
completed. 

5. After these publications the emperor lived up- The Noveii» 
wards of thirty years. He was as it were so intoxicated ^®*^' 
with the love of legislation, that a number of 
Novelise leges, as they are called, making great changes 
in the law, were introduced. It was the intention of 
Justinian to make a collection of these Novella) when 
they were completed, and to present them in an official 

{e ShenrVs Insiit. p. 31. note. II. s 4.12. uo. 2n. 
Savigny Gciich. acs B. B. im M. A. ^ 
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form. This he did not live to cany into effect. No 
public collection was made, but they have reached us 
in the form of three private collections. 

These Novelise constitute the fourth and last part 
of Justinian's legislative labours. It is a singular hctj 
indicating the strong legal bias of the emperor, that 
whilst the Codex repetitus or novus was published on the 
last day of December, 534, the first of the Novell® ap- 
peared on the first of January, 535 — ^the very next 
day. Upwards of one hundred of these Novellee exist, 
but the most important were published between the 
years 535 and 539 a.d. It was during this remarkable 
period that Tribonian was stationed near to Justinian, 
and in these Novellee you can discover plainly that a 
great man is in the background. Thus the complete 
body of the Justinian legislation consists pf the Codex, 
the Fandecten, the Institutes, and the Novellae. The 
Novelise are entirely in the Greek tongue, the other 
portions of his legislation are in Latin, with the ex- 
ception of title 1, book 27, "cfe ezcusatiombuSj^^ which 
contains extracts firom Modestinus also in Greek, 
constituting the only Greek extracts in the Digest. 
The " Corpus Juris Civilis " contains the later law of the 
Roman Empire, and other sources must be consulted 
in order to gain an acquaintance with the early laws of 
Home. It is also to be observed that the Digest is 
pre-eminently a practical work. 
Suminwry. 6. Ju couclusiou it may be mentioned that the Patcuts, 

as they are called, are quoted, as we have already 
shown, by the initial words with which they com- 
mence. A brief chronological review will be useful 
to enable the student more readily tp. remcmbei: the 
various dates that have been mentioned. 

Ou the 13th of February, 528 a.d., the " Constitu,tio 
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hsdo qua) necessario" was published. It contains the 
tMtruction to the legislative commission for the veins 
Codex. It is to be found immediately before the 
present Codex and is addressed '' Imperator Justini- 
anus Augustus ad senatum urbid Constantinopolitanee.'' 
Again, on the 7th of April, 529, upon the publication 
of the first Codex, the emperor put forth the ^^ Consti- 
tutio summa rdpublicaa ; " this is the patent of publi- 
oation^ and is addressed as follows : ^^ Imperator 
Jnstinianus Pius Felix, inclytus, victor ac triumphator, 
sernp^ Augustus, MennsB, praefecto preetorio, exprse- 
feoto hujus almse urbis Constantinopolitanae ac patricio." 

A most important constitution was published on the 
15th December, A.D. 530, namely^ the ^' Constitutio Deo 
auctore, ' ' which contains the imperial ordinance by which 
the commission was appointed for the ^' opus pandecta- 
rum." It lays down the rules by which the commission 
was to be guided in this ^ ' opus desperatum' ' of consolida- 
ting the yt^ra. This constitutio is found in two places : 
namely, before the Pandects, and as the constitutio I 
** do vetere jure enucleando, &c." in the Codex, book 1, 
title 17. In both places the title runs as follows : 
" Imperator Csesar Flavins Jnstinianus, Felix, inclytus, 
victor ac triiunphator, semper Augustus, Triboniano 
quaestari sue salutem." 

Again on the 21st of November, a.d. 533, Justinian 
published his Institutes. On this occasion there was no 
special patent or constitution, but a "prooDmium insti- 
tutionibus." This prooemiimi is foimd immediately 
before the Institutes, with the date, from which it may 
be seen that it was issued scarcely a mouth before the 
publication of the Pandects. 

The Pandects were published in the following month, 
namely December the 16th, a.d. 533. On this occasion 
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three patents appeared at the same time. One in 
Greek, commencing " Ac ScoKev ij/itv 6 e^ ; " the Liatin 
patent is Imown, as already mentioned, as the " Gonsti- 
tutio Tanta" and is addressed — ^^magno senatui 
popnloque, et universis orbis nostri civitatibus ; " the 
third patent is known as the ^^ Constitutio omnem 
reipublicee nostrse sanctionem," and was intended for 
the legal faculty at Bome, Constantinople and Berytus. 
This contains the new plan of instruction that was to 
be used in the law school, and after enunciating very 
fully the style and titles of the emperor it is addressed 
as follows : " Theophilo, Dorotheo, Theodore, Isidore 
et Auctolio, et Thalleleeo, et Cratino, viris illustribus, 
antecessoribus, et Salminio, viro disertissimo, ante- 
cessori salutem." These three patents are found 
immediately before the Pandects. 

Lastly, on the 16th of iN'ovember, a.d. 534, Justinian 
published the " Constitutio cordi." This constitutio 
announces the publication of the Codex repetitus or 
the second codex of Justinian as now possessed by us. 
The Codex novus came into operation on the 30th of 
December, a.d. 534, but the date of publication was the 
Ifith of the previous month, as above indicated. TKis 
constitutio, which is comparatively a brief one, is to be 
found immediately before the codex. It is advisable 
for the student to make himself familiar with the parts 
and names of the several portions of the ^* Corpus Juris 
Civilis " for the purpose of facility in quotation. 
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Section XIX. — Of the Pandects. 

Of the several parts of the "Corpus Juris Civilis" the 
Pandects is by fer the most important. Of this work 
the general description has been already given. It 
was Justinian's wish and intention to extract out of 
the entire and rich treasure of the Boman jurists all that 
was of practical value. Thirty-nine jurists are quoted, 
and a mosaic, so to speak, is made from their writings. 
There are a number of rubrics, and imder these the ex- 
tracts out of Papinianus, TJlpianus, Paulus, and others, 
as the case maybe, are severally arranged. For a clearer 
conception of this great work it is necessary to mention 
first, the Divistane of the work ; secondly, the Manu- 
scripts ; thirdly, the Editions. 

I. The different divisions of the Pandecten. 

Of the divisions of the Pandecten we find it 
necessary carefrdly to distinguish three. 

1. The most important division is into books and^^^^*"*^ 
titles. Under these titles are found the different frag- 
menta or excerpts taken from the jurists. There are 
fifty books in the Pandecten or Digesta : each book 
has a different number of titles, and each title has a 
particular rubric or inscription. The books themselves 
have no inscriptions. Again, over each fragment we 
have the name of the author, and also the work from 
which the extract is quoted. As, for example, in the 
first book, the number of the book alone is given, — 
"liber Primus." Then we have, tit. 1., with the 
rubric, " De justitia et jureP Then further, the first 
extract is from ^^ Ulpiauus, libro I., Institutionum," 
and so on. The books 30, 31, and 32 are not divided 
into titles, and these three books contain together the 
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theory of legacies and fidei-commissa. The title to 
each will be found to be the same, — " De Legatis et 
Fidei'commissisy Fragment succeeds fragment in each 
of these three books without any further division. 
The remaining forty-seven books are divided into titleB. 

The systematic arrangement of the various materials, 
is made according to the PraDtorian Edict, and 
most of the titles or ioscriptions are found in the 
Edicta Preetoria, having been transferred from thence 
to the Pandecten. 

As to the order of the Fragmenta themselves, the 
following questions may be asked : according to what 
principle were they arranged, whether there be any sys- 
tem, and, if any, how shall we ascertain it? Here was an 
enigma, the solution of which perplexed and baffled the 
best exertions of investigators for centuries. In our own 
time, Blume, in Bonn, has discovered and demonstrated 
the order in which the Fragments are arranged in the 
Pandecten. Hugo was perhaps not wrong when he said 
that Blxmie's singular discovery, both for diligence and 
acuteness, was the greatest that had been made in juris- 
prudence in our age. In all essential points the 
opinion of Blimie cannot be doubted, and is now 
generally received as true, {a) The account is briefly 
this. The arrangement of the fragments is not sys- 
tematic, nor scientific, but merely mechanical through- 
out. The modvr8 procedendi appears to have been as 
follows. Blume has demonstrated from internal grounds 
that the commissioners appointed by Justinian in order 
to lighten their work divided the materials entrusted 
to their hands iiito three great masses. These he 
names the Sabinian mass, the Edictal mass, and the 

(a) Blumo's account of this maybe rhiciiiliclio Rocliiew. pp. 257—373. 
found in vol. 4 of Zeiteohrifl Hir gos- 
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Papinian mass. To the Sabinian mass belonged the 
'^ libri ad Sabinium ; " and these eonstituted its basis. 
This mass consisted of works which treated of the civil 
law in a systematic method. The second, or Edictal 
mass, consisted of commentaries and treatises on the 
JSdilitian and Preetorian Edict, books on the jus 
honorarium. The writings of Papinian constituted 
the basis of the third mass, and to these were added 
the writings of the casuists — ^the questions^ responses^ 
and the monographical writings of the Boman jurists. 

It appears that the legal commission divided itself 
into three sections, and tiiat each of these sections took 
one of the above masses. The scheme or plan upon 
which the commissioners were to proceed was pre- 
viously arranged, and each section wrought out the 
mass or portion allotted to it apart and distinct from 
the rest. 

When this part of the labours of the commission 
was ended they met again in their collective capacity, 
and the extracts they had made from the several 
masses were arranged according to the following 
principle. The niunber of groups of extracts were 
counted, and in arranging the^ under the titles, the 
greatest number was placed first. The natural result 
of this is, that in one title the extracts from the Sabi- 
nian mass came first, in another those from the Edictal, 
and in a third, those from the Papinian, or the extracts 
containing the jus civile. Blume has noted down every 
title of the Pandecten, and has shewn what are the 
extracts with which each title commences, and it is 
the number that decides the position that each collec- 
tion of extracts shall occupy in the title. 

That this is a singular and interesting discovery 
will be readily admitted. But this is not all; the 
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discovery is of groat importance for piirproses of inter- 
pretation. It is found that there are a number of the 
excerpts inserted in the masses to Tvhich they do not 
belong — Sabinian extracts in the Edictal mass, and 
extracts from the ju8 civile in the Sabinian. Now, 
when this is ascertained it is bf great importance for 
the exegesis of the Pandects. This imjKa-tant dis- 
covery has recently led to a number of results in 
the interpretation of the Pandects that Blume himself 
could never have anticipated. So that his work is 
not a mere instance of acuteness, disclosing a matter 
of great antiquarian interest, but one leading to im- 
portant practical results. 

In the edition of the Pandects by the " Pratres 
Kriegelii," this valuable discovery is indicated. By 
turning to the various titles, the letters S.P.E. will bo 
found, diflFerently combined, to mark the order in 
which the various masses are arranged in the titles. 
At the end also of each firagment will be found one of 
these letters indicating the source to which the preced- 
ing extract is to be referred. Of course this useful 
addition is not found in the old editions of the Pandects. 
^^^^ ^® fragments found under the titles are usually 

called leges and the usual mode of quotation is to 
mention the fer, then the superscription of the title, 
though this is often omitted, and then the numbers of 
the particular book and title. The leges also are di- 
vided into paragraphs; the first of these is not 
however numbered, but is called principium ; and 
immediately after this commences paragraph 1, and 
then the numbers follow consecutively. This division 
into paragraphs was not made by Justinian, but was 
introduced by the glossators at Bologna, and is now 
found in all the late editions. 
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2. Another division of the Pandecten is that of the The septem 
septem partes. This division was made by the com- 
mission itself, and the first five parts, as akeady shown, 
were used in the plan of study laid down for the legal 
student of Justinian's and of subsequent times. The 
last two parts, we have seen, did not enter into this 
plan. The prima pars extends from the 1st to the 
4th book inclusive and this is called the ^^ vptrra pars 
pandectarum." The second part includes from the]4th 
to the 11th book inclusive ; and is called the ^^ pars de 
judiciis." This second part takes its name from the 
1st title oftlie 5th book. Justinian calls this the ^^pars 
de judiciis vel de rebus" in his plan of study, (b) The 
third part includes the following books to the 19th 
book inclusive, and was called the ^^ pars de rebus," 
after the 1st titla of the 12th book, ^^ die rebus ere- 
dm:^ The fourth part contains the 20th to the 27th 
book inclusive, and as this includes the middle of the 
Pandecten, Justinian quaintly named it ^^ pars quarta " 
or ^^ umbilicus pandectarum?^ The fiifth part contains 
the 28th to the 36th books inclusive, and is named 
*^ de testamentis" from the 1st title of the 28th book, 
which runs ^^ Qui testamenta facere possunt et quem** 
admodum testamenta fiant." These were the 36 
books treated in the lectures of the ancient professors 
of the law, and were distinguished from each other as 
we have above indicated. The sixth and seventh parts 
have no special names. The sixth contains the 37th 
to the 44th book inclusive ; and the seventh part, the 
45th to the 50th inclusive — ^that is to the end. The 
division into seven parts made by the Justinian com- 
niifiBion is evidently derived from the septeni partes 

(b) Coijs. omnem rem. eec. 3. 
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of the ProBtorian Edict. It is somewhat childisH when 
Justinian says that the number seven is a holy number. 
It was not the sanctity of the number, but the divi- 
sion of the Edict that was before the minds of the 
commission. This division has at present no practical 
importance for the student. Traces of it, as we see, 
are found in the titles ; and formerly an edition watf 
published by Contiana. Lugd. 1571, a very neat and 
correct edition in small octavos, in which the Pandecten 
is contained iu seven volumes, corresponding to the 
septem partes of the Edict. It has not been thought 
necessary to preserve the septem partes in the later 
editions, though it is still marked as above indicated. 
Division into 3. A third division of the Pandecten is derived from 
Dip! notTra. the glossators, and not from the Justinian commis- 
Mdinforti- giQjj^ej.g^ The division referred to was that into Diges- 

tum vetus, Infortiatum, and Digestum novum, given 
at Bologna. 

The Digestum vetus comprises from the commence- 
ment of the Pandecten to the 2nd title of the 24th 
book inclusive. The inscription of this title is "flfc 
divortiis et repvdiisy The Infortiatum commences 
at the 3rd title of the 24th book, ^^ Solute matrimonio 
dos quemadmodum petatur^^^ and extends to the end of 
the 38th book. These books relate to the law of 
inheritance generally ; and speaking without great 
accuracy to matters relating to death. The Digestum 
novum commences at the 39th book, " de operis novis 
Nuntiaiionej^ and includes the whole of the remainder 
to the 50th book inclusive. These three principal 
divisions are again subdivided each into two parts. 
The second part of the Digestum vetus begins with the 
12th book, that of the Infortiatum with the 30th book, 
and that of the Digestum Novum with the 45th book. 
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There is some obscurity in regard to the Infortiatum. 
At the end of lex 82, "Ad legem Faleidiam," book 35, 
tit. 2, occur the words tres partes ; from these words 
to the end of the 38th book were called ires partes^ 
and were separated from the MSS. , and treated apart 
and distinct. The glossators employed the term 
Infortiatmn exclusively for the two previous parts ; for 
example, they say, "Infortiatum cum tribus partibus," 
and Flacentius (1192) and others add the ires partes 
to the Digestum novum. All our MSS. of the Pan- 
decten have this division except the Ck)dex Florentinus. 
All the editions that are glossed are found in three 
volumes ; the first volume containing the Digestum 
vctus ; the second volume, the Infortiatum ; and the 
tiiird volume, the Digestum novum. 

We are entirely in the dark as to how this division Probable ex- 
arose and why these names were applied. The most the tem <an. 
probable explanation is given by Savigny , in his history * '™* 
of the Boman law. This view is derived from Odofi^dus 
(1265), who was not himself a glossator, but flourished 
at the close of the period of the glossators. Odofre- 
dus must not be confounded with Gothofredus the 
great French jurist who flourished in the 16th cen- 
tury. Odofredus informs us that Imerius, the founder 
of the school of the glossators at Bologna at the begin- 
ning of the twelfth century (1140), did not possess a 
complete copy of the Pandecten, but only that part 
which is now called the Digestum vetus. Soon how- 
ever there came from Ravenna the concluding part of 
the work, from the words tres partes in the lex 82, 
"Ad legem Falcidiam," book 35, tit. 2, to the end of 
the Pandects, and this part was called the Digestum 
novum. The middle part was still missing, from the 
3rd title of the 24th book. Subsequently a more 
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perfect copy was discovered, by which the means were 
furnished to fill up the gap between the Digestum yetos 
and novum. This part, however, it is evident, was never 
. entirely lost in Italy, as many have supposed, from the 
&ct that it was not originally found by the glossators 
at Bologna. SoBartolus, in the rubric tit. D, "soluto 
matrimonio," at which point the Infortiatum commences 
says, ^^hoc volumen (Infortiatum) nimquam fuit 
amissum. Semper enim fiiit totum volumen Pandect^ 
arum Pww, et adhuc est" (c) 

An abridgement was made of the Digestum novum 
by taking a portion of it from the tres partes to 
the end of the 38th book, which was brought into con- 
nexion with the middle piece. Thus this middle 
piece being increased, auetum vel auffmeniumj as Ime^ 
rius explains it, obtained the name of ^' Infortiatum," 
or augmented. The opinion that the Fandecten itself 
as a whole was augmented, is untenable, as it was not, 
but only the newly found middle part. The above 
explanation seems probable, but it is by no means ab- 
solutely certain* It seems scarcely possible that Lme^ 
rius could have read lectures on a work of which he 
possessed scarcely a fragment, {d) 

Murafloripts H- Of the manuscripts of the Pandecten. 

^^f ^ Among the ntunerous MSS. of the Pandecten, by far 

^oiaiiy the j^q most distinguished is the Codex Florentinus. 

Fiorontinng. This was the most esteemed MS. in the time of the 
glossators, and is often mentioned by them with great 
respect as the kctio Pisana. The MS. itself at the 
period of the glossators was not at Florence, but at 

(c) See Mackeldey'B Modem Civil bach d. jariBt Enojclop»die, 1823, 
Law," p. 91. note d. p. 241. sqq. Puchta's Institiitionen, 

(d) See on the Ttbs Varies Sa- vol. i. p. 745, et seqv who take a dif« 
Tigny Geschiohte des B5m. Rechts, ferencview. 

Tol. 3. pp. 361-407. Hugo Lehr- 
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Pisa, and many a journey at the time of the glossators 
was taken to this place to ascertain its readings. In 
the year 1406 it was brought from Pisa to Florence, 
•where it is still to be seen. The utmost care is taken 
to preserve this beautiful treasure of antiquity. It is 
preserved under a glass case, and a mechanical 
arrangement is contrived to turn over the leaves 
without placing a finger on the MS. itself. It is 
supposed to have been for centuries at Amalfi, and 
after the siege of this place to have been sent to 
Pisa. There is, however, no certain historical data upon 
which to found this opinion. That it is not the origi- 
nal copy of the Pandecten, which Justinian sent to 
Italy, as has been asserted, is proved by the vellum 
and the writing; but it is supposed to have been 
written by a Greek at Constantinople, in the seventh 
century, and to have been sent from thence to Italy, 
in which country it has ever since remained. It is 
written with extraordinary care, and is the oldest 
MS., by several centuries, of the Digest at present 
in our possession. The most ancient among the 
remaining MSB. is not older than the twelfth century, 
80 that the Florentine MS. is at least 600 years 
older than the most ancient we have yet discovered. 
These date from the age of the glossators and subsequent. 
It is, however, not only the oldest, but the most accurate 
of any. It has been maintained that the alterations in 
the more recent MSS. are merely variations from the 
Codex Florentinus. If this were correct, there would 
be an end to all criticism, and a comparison of various 
readings would be simply useless. In every case of 
doubt the proper method would be at once to have 
recourse to the Florentine MS. 
Antonius Augustinus, the great Spanish jurist, 

31 
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as well also as Leelius and Franciscns Taurellius, 
who published a valuable edition of the Pandecten, 
maintain that all the vulgate M8S. are derived from 
the Florentine MS. This assertion is supposed to be 
sustained by the circumstance that in the laat title of 
the Digest a singular confusion has arisen by the 
misplacing of two pages in the binding of that MS. 
So that in the book L., tit. 17, the leges or fragm^ita 
158 to 199 are misplaced and come after lex 117 ; 
and, singular enough, this error is repeated in aU the 
other MSS. This is the principal feet relied on to prove 
that the Florentine is the parent MS. of alL It is, 
however, regarded by civilians as by no means con- 
clusive. 

In the Codex Florentinus there are a number of 
lacunoB or gaps, which, so &r as they occur in the 
forty-three books, are not found in the other MSS. 
When these are carefully examined it is evident that 
they could not have been filled up by mere conjecture 
or analogy. Savigny has collected these so that they 
may be viewed and compared at a glance ; and when 
this comparison is made, it is impossible to avoid 
coming to the conclusion that other MSS. besides 
the Codex Florentinus were in the hands of the glos- 
The litera s^'tors. [e) TMs, howevcr, does not detract from the 
commuiiiBsiveyalue of the Florentine MS. The glossators .without 

Bononiexisui. , 

doubt, possessed others, and this gave rise to a 
"litera communis sive Bononiensis," as distinctive 
from the " litera Pisana." 

Thus a textus receptus was elaborated at Bologna, 
now spoken of as the lecUo vulgata^ having for its basis 
the Codex Florentinus and other MSS., which have 
not been handed down from antiquity to our age. 

(e) Savigny'fl Gesohicbte dee Bdm. B. im M. A., toI. 3. pp. 418 
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This lectio Bononiensis was spread in numerous 
M8S. all over Europe, and contains the text and the 
recension of the glossators. The result is, that to 
have a correct criticism, the Codex Florentinus must 
b© consulted; but the readings of the other MSS. 
must not be ignored, as other MSS. were employed in 
the recension of this editio, or lectio vulgata, by the 
glossators, which at present it is not in our power to 
consult. 

m. As to the best editions of the Pandecten. 

It is unnecessary here to make a long list of editions ?"''*^^jf ^*' 
of the Corpus Juris Civilis ; we will, therefore, only Pandecten. 
notice certain editions of the Pandecten, as this work was 
often published alone. Of the Pandecten there are three 
editions with which it is advisable to be acquainted. 

1. The editio princeps, which is glossed, is the The editio 

. z^ __ r>ri 1 jhwn t* f princepe. 

Pigestum vetus. Perug. per Henr. Clayn., 1476, folio. 
Infortiatum £om» per Vitum Piicher, 1475, folio. 
Digestum novum per Vitum Piicher Bom., 1477, folio. 
This is the oldest known edition of the Pandects. 
It is printed with great correctness, and is regarded 
as most valuable. It is only to be found in public 
Ubraries. The basis of this edition and of the sub- 
sequent ones, till the Lyons edition of 1510, is the 
lectio vulgata. 

2. The next edition to be noticed is the lectio The lectio 
Haloandrina s. I^orica, ex. rec. Greg. Haloandri (Haf- b. Nonca. 
man in Zwickau), Norimb., 1529, in quarto, without 

the glosses. This is a critical edition, also of very 
great value, and is remarkable for the extraordinary 
critical acuteness which it exhibits. Unfortunately 
MSS. are mentioned by Haloander, as having been 
used by him and collated for this edition, without his 
indicating the names of these MSS., and the sources 

m2 
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from whence he derived them. In consequence of 
this a suspicion has arisen that he made a pretended 
reference to MSS. which he had never seen. But it 
is certain that learned men often took away MSS. 
from lihraries which were not returned, but fell 
to their heirs, and were by the latter, in ignorance of 
their value, flung aside as useless. In this way it is 
known that many MSS. have disappeared in Europe ; 
so that the circumstance that no MSS. are to be found 
by which to verify the readings of this edition, is not 
sufficient evidence to invalidate the statement or repre- 
sentation of Haloander. 

This edition is very rarely to be found. It is 
sometimes in one volume, sometimes in two or three 
voliunes, and is so printed that it may be thus bound* 
This should be remembered, as an opportunity to pur- 
chase it should never be allowed to pass. The price of 
copies purchased on the Continent has varied ex- 
ceedingly. Savigny is said to have given three times as 
much for his impression as Bosshirt, having paid 
several hundred florin* — so the latter jurist informed 
the author. 
Ciura L»iii et 3. The third edition is that of the Cura Laelii et 
Tauremonmi. Praucisci Taurclliorum, Flor., 1553, in folio, with- 
out the glosses. These editors, who are said to have 
been &ther and son, were two learned Italians, and 
this edition is a faithful copy of the Codex Roren- 
tinus; it is not in the least altered. The possessor 
of this edition has the advantage, to a certain extent, 
of having the Florentine MSS. immediately before 
him. The edition is very elegant, both as regards 
the papar and the largeness of the type. It is also 
foimd in one, two, or three volumes, and is of great 
value. 
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These three editions of the Pandecten ought to 
be carefully noted. First, the "editio princeps/^ as 
the first edition of the Pandecten; secondly, the 
** editio Haloandrina, or Norica," as containing many 
and valuable criticisms; and thirdly, the "editio 
Taurelliorum," as a reprint of the Codex Floren- 
tinus. 



Section XX. — Of tJie Institutes. 

I. As to the plan of the Institutes. The Insti- The plan of 
tutes, as we have already intimated, were compiled 
upon the hasis of the Institutes of Ghiius, reference 
being made at the same time to the Institutes of 
Florentinus. This work of Justinian, having the 
authority of an imperial constitution, superseded the 
work of Gains, which had been in use for more than 
three centuries. The antiquated laws found in Gains 
were removed, and the alterations in the law up to the 
period of Justinian's legislation were incorporated. 
The definitions of Gains are often repeated by Jus- 
tinian, or are retained in form, and varied only in 
expression to suit the sdterations made in the opinions 
of the jurists and the altered laws of the times. 

The Institutes of Justinian, like those of Gains, 
are contained in four books. Each book is divided 
into titles, and each title has an inscription or rubric. 
The titles again are divided into paragraphs. Each 
title does not commence with paragraph one, but with 
an introductory paragraph, which is quoted as prin- 
cipium. The paragraphs one, two, &c., then follow 
regularly. The number of titles differs in the four 
books. 



i 
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The treatment of the subject is based on the feunous 
division given by Gains in his Institutes. "Omne 
jus quo utimur, vel ad personas pertinet vel ad res, 
vel ad actiones." (a) Thus the juris divim is the same 
both in Gaius and in Justinian. The first book 
contains the "jus quod ad personas pertinet," both 
in Gmus and in Justinian. The second and third 
books treat of the rights of property — ^the "jus quod 
ad res pertinet;" namely, ownership, jura in re aliena, 
law of inheritance, and obligations. The subject 
is the same in both Gains and Justinian — ^the law of 
property in the most extensive signification of the 
term. The fourth book treats of actions and legal 
procedure — " quod ad actiones pertinet." The fourth 
book of Gains commences at once with the division of 
actions into actiones in rem and in personam. The 
fourth book of Justinian, on the other hand, for the 
first five titles, treats of obligations arising out of 
delicts ; and the sixth title commences " De Actioni- 
bus." The treatment of actions by Justinian is 
much shorter than by Gh.ius. This arises from the 
circumstance that in Gaius we have a full account of 
the ancient mode of procedure called the legis aeUo^ 
and also of the mode of legal* procedure in use sub- 
sequently to this, named per formulam. This is omitted 
in the fourth book of Justinian, so that this book was 
greatly reduced. Justinian had no occasion to treat of 
the "legis actiones," nor of the "formulsB," as they 
were not in use in his time. To make up for this 
diminution in the bulk, the five titles, treating of 
obligations arising out of delicts, were added by the 
emperor to his fourth book. 

(a) GaiuSy.bk. I. seo. 8. 
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II. As to the MSS. of the Institutes. These are Mannacripta 

of the Insti* 

almost innumerable, as since the age of the glossators tatee. 
there was no jurist who did not possess a MS. of the 
Institutes. This was not the case with copies of the 
Pandects. Through this multiplication of copies of 
the Institutes, the public libraries of Europe are 
flooded with MSS. of this work. But they are all of 
the age of the glossators and subsequent, with the 
exception of three, which are of the tenth and eleventh 
centuries. These, it is to be regretted, are incorrectly 
written and imperfect ; so that there is none which, 
for accuracy and authority, can compare with the 
Codex Florentinus of the Fandecten. There is a frag- 
ment of a MS., consisting of four quarto leaves, in the 
Capitular Library at Verona, which is supposed to be 
of the seventh century ; and there are also 88 leaves 
of a very old copy in Turin, with a gloss of the age of 
the Byzantine rule in Italy, (b) An account of the 
various MSS. may be found in the valuable and criti- 
cal edition of the Institutes by Eduardus Schrs&der, 
Berolini 1832, quarto. 

ni. As to the different editions of the Institutes, The Editions 
for critical and educational purposes, the following are l^usl °^ 
especially to be noticed. 

1. The editio princeps, of Peter Schbffer, of Gems- 
heim, Mogunt., 1468, in folio. This edition is among 
the earliest results of the printing press set up at 
Mayence, and is known as the glossed edition. 

2. £x rec. Greg. Haloandri, Norimb. 1529 ; a 
valuable and critical edition. This and the following 
editions are not glossed. 



(b) Savigny's Gesch. des B. R. im — ^i76. Shcurl'a Institutiouen, p. 40. 
tfiUelalter, vol. 2. pp. 199, and 429 
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3. Cura Jac. Cujacii, Paris, 1585, in folio. 

4. Edition Fr. Ang. Biener, Berol, 1812, in octavo- 

5. Edd. C. A. E. . Elenze et E. BoecHng, Berol, 
1829, in quarto. 

6. Cura Ed. Schrsederi, Berol, 1832, in quarto; 
also stereotyped in Berlin, 1836, duodecimo. This 
edition of Schrseder, a thin quarto volume, almost the 
size of folio, is deserving of special notice. It is a 
masterpiece of criticism, and all but supersedes every 
other edition. Schreeder united with a number of 
legal Mends, intending to produce a critical edition of 
the entire Corpus Juris Civilis, after the most minute 
and searching investigation of MSS., editions, and every 
other source that could aid in the production of a 
perfect text. The scheme only partially succeeded. 
Some of his associates died, and others grew weary and 
forsook the work. Schrseder still lives, and has com- 
pleted this perfect and beautiful edition of the Institutes. 
It will be a cause for great regret to the civilian if the 
treasures that have been accumulated should be lost. 
Both for criticism and exegesis, they would be of im- 
mense value. It would require a number of volumes 
to edit the entire Corpus Juris Civilis, and embody the 
whole of these valuable materials in a commentary 
upon the plan proposed. The small stereotyped edition 
is published for a trifle ; the larger edition is expensive. 

7. Institutionum et Kegularum Juris Eomani Syn- 
tagma exhibens Gai et Justiniani synopsin XJlpiani 
librum singularem regularum PauU sententiarum de- 
lectum tabulas systema Institutionum Juris Eomani 
illustrantes preemissis duodecim t^Jbularum firagmentis. 
Edidit et brevi annotatione instruxit Eudolphus Gneist, 
U. I. (c) Dr. Lipsiee, 1858. This is an invaluable work 

(e) U. I.— ntriiuqae jarifl. 
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for the student ; no other edition comprises the same 
condensed amount of information. Professor Gneist 
gives the valuable text of Schrseder for the Institutes, 
and that of Boecking for Gains. The student can thus 
at once compare the two great institutional writers, as 
they are arranged on the same page. Gneist is an 
eminent professor of the civil law in the University of 
Berlin, and the hand of a master is to be traced 
throughout the entire work. 

8. The Institutes of Justinian, with English in- 
troduction, translation and notes, by Thos. Collett 
Sandars, M.A., late Fellow of Oriel College, Oxford. 
London, 1853, octavo. This is not a critical edition, 
and the text is principally that of Hermann, with the 
readings of Schrseder occasionally introduced. The 
text is derived from the edition of the Institutes 
given by the Fratres Kriegelii, in their edition of 
the Corpus Juris Civilis. Mr. Sandars gives an ad- 
mirable translation, and his introduction and notes, 
though brief — especially the introduction, which is 
perhaps too short and rapid a sketch — ^will be found 
very valuable to the English student. A second edition 
has been published, and this book and the Institutiones 
of Gneist should be found in the hand of every student 
of the Boman law, at the commencement of his legal 
course. 



Section XXI. — The Codex and Novellce. 

I. Here we have to direct special attention to the The Coder 
Codex repetiteB praBlectionis, as the Codex vetus calls ^^^^ ^"™^ 
for no farther explanation. 

1. As to the plan of this work. Wo have aheady Sa ^^"^ 
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explained that the intention of Justinian was to con- 
solidate all the practical Constitutions of the emperors, 
firom the reign of Hadrian to his own time. Those of 
Hadrian were the most ancient incorporated in the 
Code. Before his reign the Constitutions were wrought 
into the jwra^ and so treated by the jurists that it was 
not necessary to go ftirther hack than this reign. It 
was indeed, principally the Constitutions from the 
reign of Severus to Justinian inclusive, that were 
consolidated in the Codex. 

All these materials were brought together and 
divided into twelve books. In this respect the same 
plan was pursued in lihe Codex repetitee prselectionis 
as in the earlier Codex vetus. Each book consists of 
a great number of titles, and each title has an appro- 
priate inscription. In these titles are embodied the 
Constitutions, and the arrangement is strictly chrono- 
logical. The earliest Constitution always comes first. 
Each Ux or Constitution has the name of the emperor 
and the person or persons to whom it was addressed. 
For example : book I title 1. " De summa Trinitate, 
et fide CathoUea, et ut nemo de ea publico contendere 
audeat" Then follow the names of the emperois: 
'^Impp. Gratianus, Yalentinianus, et Theodosius ad 
populum urbis Constantinopolitanse." At the end of 
each Constitution is found the name and date of the 
month, and also the magistrates pro tem. ; as in the 
Constitution above quoted, the 9ubscriptio is as follows- 
" Dat III, Kal. Mart. Thessalonicae, Gratiano V, et 
Theodosio A.A. Coss." Although this general plan 
is admirably conceived, unfortunately both the in- 
soriptions and subscriptions are fiill of errors. In the 
KriogeUan edition of the Codex, Hermann has endea- 
voured to ascertain and correct these errors, so that 
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the new edition of the Codex, for this reason, is to 
be preferred. The correctness of both the superscrip- 
tions and subscriptions is of great importance as 
regards the interpretations of the passages themselves ; 
as vrhen several Constitutions relating to the same 
subject come together, the exact determination of the 
persons, the times and the places, aid materially in 
ascertaining the precise thought contained in the law 
itself. 

2. As to the MSS. of the Codex. These are in- Mamuoriptfl 
numerable, but none are as old, nor for correctness®^*^ ^ 
comparable with the Codex Florentinus of the Pan- 
decten. 

We possess at the present time the fragment of a 
very old MS. — a rescriptus, consisting of seventy-one 
leaves, in the Cathedral library at Verona. This MS. 
contains the Greek Constitutions. Then there are 
also two incomplete MSS. of the date of the tenth 
century, at Fistoria and Monte Cassino. 

The MSS. originating in the school of the glossators 
contain only the nine first books of the Codex. 
Imerius passed over the three last books as possessing 
no practical value, and these were omitted by the 
copyists under the name of ires libri. These MSS. 
contain scarcely any inscriptions and superscriptions, 
and none of the Greek Constitutions. 

The inaccuracy of the MSS. of the Codex renders 
the criticism exceedingly difficult. This inaccuracy, 
also, is not only qualitative^ but quantitative. The 
Gtreek Constitutions are defective, hence it became 
a proverb : " Grseca non legimus." The fiwt that the 
Greek Constitutions had to a great extent disappeared 
from the MSS. has led the editors of new editions to 
^ert themselves to repair these defects from other 
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sources. Augustine, Charondas, Cujacius, and Contius, 
in the sixteenth century, and Witte, Biener, and 
Heimbach in our own, succeeded in partially restoring 
them from the Basilica, ra paa-ikuc^ (v6/Auca) also 6 paurtX- 
iKos vofjLos, the Acts of the Council .of Ephesus, and 
other sources. The parts restored are for this reason 
called "leges sive constitutiones restitutae." (a) But 
these " leges restitutee " do not avail as practical law, as 
the restoration having taken place since the age of the 
glossators, they are all of course unglossed. It is the 
"lex glossata," as it is termed, that can be alone 
quoted in those countries that receive the Eoman 
law into its jurisprudence. Hence the maxim has 
arisen, " Quicquid non agnoscit glossa nee agnoscit 
curia." 

Still these " leges restitutse " are of much importance 

as far as regards interpretation, so that the modem 

editions of the Codex are regarded as possessing a 

much higher practical value. 

BditioM of 3, As to the editions of the Codex, there are two 

the Codex. , , ^ . .-^v 

to which special attention should be directed. (1) The 
glossed editio princeps for the first nine books, Mogunt 
Mayence per Petr. Schoyffer de Gemsheym, 1475, 
folio ; for the last three books Kom. per Vitum Piicher, 
1476, folio. (2) Ex rec. Greg. Haloandri, Norimb., 
1530, folio. 

To these may be added the edition of Contius, Paris, 
1562, folio ; that of Eussard, Antwerp, 1567, folio ; 
and that of Charondas, Antwerp, 1565, folio. These 
are the principal editions published separately, and not 
as parts of the Corpus Juris Civilis regarded as a 
whole. The edition of the Codex by Greg. Haloander 

(a) Mackeldy Mud. Civ. Law, p. 58. 
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is by no means so celebrated as his edition of the 
Pandeeten already noticed. 

II. We have now especially to mention the Novellee. ^® Novell©. 
The Novelise consist of constitutions in the Greek 
language, published by the emperor at different dates 
after the Codex. The Codex was published on the 
31 st Dec, 534, and the first NoVellee, it will be re- 
membered, the following day, 1st Jan.,' 535. 

1. Justinian did not make an oflftcial collection of ^^^^^ 
the Novelise. This was his intention, but he did not 
live ftdly to accomplish his legal plan. In consequence 
of this failure of purpose we possess only private col- 
lections of the Novelise. Of these the following three 
are worthy to be noticed. 

a. One of these collections was made during the J^Jfj^|^® 
lifetime of Justinian, towards the close of his reign, <» JuUani. 
by Julianus. Julianus was distinguiflhed as an ante- 
cessor or professor of the law. His collection was in the 
Latin language, and it is often named as the Novelise 
for the Occident. It is not a Latin translation of the 
Greek original Constitutions that is given, but the 
Novelise are re-wrought, and Julianus Antecessor, as he 
is called, was satisfied in presenting the substance of 
the originals in a condensed form. 125 Novelise are 
treated in this manner. 

The Epitome Novellarum, — ^Liber Novellarum, as 
it is usually cited, of the Constantinople professor, was 
also widely spread in the East, and was referred to as 
the Epitome JuUani, whilst the Greek originals were 
scarcely known. Puchta is of opinion that this col- 
lection was made in order to enable the emperor more 
easily to govern Italy, (b) This selection from the 

(b) Puchta Inst vol. 1. p. 740. 



174 PRINCIPAL EDITIONS OF THE NOVELS. 

legislation of Justinian was more extensively spread 

in Italy in the time of the glossators than any other. 

Por this collection they used the terms novellae, or 

liber noyellarum, or lex Eomana merely^ and similar 

expressions. 

The vereio h. About the Same time — at the end of the sixth 

^]^*°*^ century — ^a Latin translation of the Novellae was 

authentioum. made by an anonymous author, which contains 134 

Novellee. This faithful translation, now termed the 

versio vulgata^ was called by the glossators the Corpiis 

Authenticum, in order to distinguish it from the 

Epitome Juliani. Proceeding upon this as a basis, 

they divided the Novellae into nine collations, {c) 

The vensio vulgata is more complete than the Julian 
Epitome, but not so complete as the Greek. It is a 
literal verbal translation, but it is wretchedly done, 
and the meaning is often mistaken. The Epitome of 
Julian is generally true to the thought, and gives the 
correct meaning. The versio vulgata^ as to quantity, 
approaches more nearly to completeness than the 
Epitome of Julian, but falls far short of the entire body 
of the Greek Constitutions. 
TheBysantine c Apart from the above-mentioncd Julian Epitome 
lastion!^^^^ and the verm vulgata^ an oriental collection of the 
Novelise was made in the Greek language. This 
Byzantine collection consists of 168 Novell® and 
other authoritative documents — namely, some Novellee 
of later emperors, and four edicta of the Preefecti 
Prsetorio, to which is to be added thirteen so-called 
Edicta Justiniani, also in the Greek tongue; whilst 
in addition to the above collection we are in possession 
of the so-called Index — ^the Index reginse, from the 

■ 

(c) Mackeldey Mod. Civ. Law, pp. 59, 60. 
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library of the Queen Christina of Sweden, and two 
MSS. complementary to each other — one a Florentine, 
and the other a Venetian MS. (d) 

2. It appears that the glossators were not acqnain- Beceptio of 
ted with the Byzantine or Greek edition of thegata. 
NovellsB ; or if they knew of this collection, they 
appear entirely to have ignored it. They had merely 
the two Latin collections — ^the Juliani and the versio 
vulgata. At the commencement of their labours they 
seem to have had only the Epitome Juliani, the Liber 
Novellarum, of Justinian ; but after a short time the 
versio wlgata became the acknowledged text. 

The versio vulgata^ as already stated, consisted of ^^^^^ 
134 NovellflB. The genuineness of some of these was ▼erao vnigau 
at first questioned by Luerius, but xdtimately received modem edi. 
by him and used as possessing authority in the school ^^ 
at Bologna. Whilst the Epitome Juliani was circulated 
and quoted as the Liber KoveUarum, so the verm 
vulgata was spread abroad and known as the Liber 
Authenticorum or Authenticum. The whole of this 
Latin translation or Liber Authenticorum was not re- 
gardedas of practical importance — ^thirty-seven NoveUae 
were thus rejected — ^ninety-seven only were received 
and glossed, as it is termed, at Bologna. These ninety- 
seven NovellsB, or ordinarise authenticsB were arranged 
in nine coUationes, or as it were in nine books. This 
was done after the pattern of the nine books of the 
Codex. Each coUatio was arranged in titles, and each 
title has a rubric and contains a Novella. This 
arrangement is quite different from that of our present 
editions of the NovellsB. The Novellee excluded from 
this collection, were called extraordinariae or extrava- 

(d) Shenrl Instit. p. 44. 
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gantes and were arranged in three collationes, tres 
libri. Subsequently, however, part of these last authen- 
ticsB were inserted in the MSS. of the IX coUationes. 

The present editions of the Novellee differ fix)m 
these early copies, both as regards quantity and 
arrangement. As to quantity, the authenticae con- 
tains 97 NovelloB, our present editions 168. As to 
order or arrangement, the old exemplars were divided 
into coUationes, titles, and novelise. In our editions 
the Novelise are numbered regularly from 1 to 168. 
Thus the mode of quotation is very different at the 
present time from that which was in use formerly. 
The arrangement in the MSS. and early editions of the 
times of the glossators and subsequently, was super- 
seded after the 16th century, and the new mode 
introduced. It is difficult to find the quotation as 
made by the glossators in our present editions. To ob- 
viate this difficulty in the edition of the Fratres Kriegelii 
two tabula synoptica are given, one " Novellarum, 
constitutionum et collationum ;" by means of these 
synopticee tabulae the passage quoted by the glossator 
may be ascertained at a glance. The tabulse will be 
found between the preface and the novelise. It is 
however a disadvantage, or at least an inconvenience, 
that the quotations of the earliest commentators are 
made with reference to MSS. and editions arranged 
upon a different principle from that which regulates 
editions used in modem times. 

III. The principal editions of the Novelise are the 
following : — 

1. The editio princeps Eomae per Vitum Piicher, 
1476, folio — ^in connexion with the last books of the 
Codex. This is the glossed edition ; it contains the 
97 received Novelise of the authenticum, with some 
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of the authenticse extrayagantes. This edition has 
xaerely the Latin text of the yersio ynlgata. The 
following editions are not glossed :— 

2. Greece et Latine cura Greg. Haloandri Norimb., 
1531, foUo. 

3. Greece cnm Noyellis Leonis et Justiniani edictus 
Xin, ex. rec. Henr. Scrimgeri, Geneya, 1558, foUo. 

4. Ed. Contii, Paris, 1559, folio. 

5. Noyellee Constitutiones ex. Greece in Latinmn, 
conversee et notis illustratee a J. F. Hombergk zn Yacli, 
Marb., 1717, quarto. This is an admirable translation 
by Hombergk, &r more readable than the yersio ynl- 
gata, and is now fonnd in all the new editions. 

6. A new edition of the Anthenticnm was published 
by G. C. Heimbach, in Lips., 1851. Marezoll, in his 
InBtitutes, calls this a new edition of the NoyeUee, 
with rich critical apparatus; bnt this is a mistake. 
It is not a new edition of the Noyellee, but simply the 
Anthenticimi in its original form. Heimbach's object 
was to present the Liber Authenticorum as it was in 
the times of the glossators, {e) 



SEcnoK XXII. — Of the Corpus Juris OivUis itself . 

L We hay e already seen that the expression Nimet of 
*^ Corpus Juris Ciyilis" was not an official name, but Cmik and 
that it arose by accident in the seyenteenth century, parte of tte 
Dionysius Gothofredus employed the phrase first in ^"^^^ — 
the year 1604, in his second collected edition for the ^' 
entire system of the legislation of Justinian. Up to 

(0) MttreioU's LurfafcateB, p. 119. 

N 
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this period the Digest, Codex, InstitateSy and Noveltid 
had been cited separately and as substantive works. 
From the time of Gothofredus the term "Corpus 
Juris Civilis" has been unanimously received, and has 
been used to distinguish the Justinian collection of the 
civil law from the Decretum Gratiani, the Decretales 
Gregorii IX, and the other Papal coUectioBS, which 
have been known under the title of Corpus Juris 
CanonicL Thus a twoMd distinction is made. 
The imperial law is known as the Corpus Juris Civilis, 
and the collections of Papal law as the Corpus Juris 
CanonicL When the words "Corpus Juris" alone 
are used, we understand the Corpus Juris OiviUs. But 
when we wish to speak of this collection in opposition 
to the Corpus Juris Canonici, the entire phrase 
f^ Corpus Juris Civilis " is employed. Hence the/wr 
books of the Institutes, the fifty books of the Pan- 
decten, the twelve books of the Codex, and the 168 
NovellsB of Justinian together compose the Corpus 
Juris per eminentiam, or the Corpus Juris Civilis. It 
is, however, to be observed that all the editions of the 
Corpus Juris are not limited to these constituent parts; 
but this arises from the arbitrary will of the editors. 
Much is added to render the book ULseful and saleable ; 
as for example — ^the Justiniani Imperatoris Edicta; 
the Imp. Justini Augusti Novelise Constitutiones ; the 
Imp. Tiberii Augusti Novelise Constitutiones; the 
Aliee Aliquot Constitutiones Imp. Justiniani, Justini 
et Tiberii A. ex diversis fontibus collectas, atque Nov. 
V, et Nov. CXXIII, Antiquae Versiones a versione 
vulgata diversse; the Imp. Leonis Augusti Novellae 
Constitutiones ; the Feudorum Libri cum Fragmentis, 
wliich treat of the feudal law; the Constitutiones 
Aliquot Impcratorum in prioribus non comprehensce ; 
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and fhe Acta de pace Constantias, et cet. All these 
are found in the edition of the Corpus Juris Civilis, 
by the Eratres Eriegelii, but they must not be 
regarded as constituent parts thereof. 

IL As to the editions of the Corpus Juris Civilis, ^^^^ 
they are legion. Since the fifteentii and sixteenth J™fw- 
centuries they haye been mxdtiplied tiU they have 
become almost innumerable. A volume might be 
filled with the titles alone. These editions are of all 
sorts and in all sizes. A jurist should, however, 
possess at least three different editions — namely, a 
glossed edition, one that is noted^ and a critical edition. 

1. An edition that has the glosses. 

These afford a perfect mine of wealth for the inter- 
pretation and exegesis of the Corpus Juris. The 
glossators possessed a knowledge of the contents of the 
Corpus Juris that a modem jurist cannot attain — 
a minute knowledge that, with present claims and 
duties, it is indeed all bilt impossible to acquire. There 
are a number of different glossed editions of the 
Corpus Juris, but the older editions are not good. That 
of Fehii is the best and most recent : " Stud et opera 
Jo. Fehii Lugd., 1627, six vols., folio." The Corpus 
Juris itself is contained in five volumes ; three for the 
Digestum vetus, Infortiatum, and Digestum novum ; 
one for the practical part of the Codex ; and one for 
the remaining part of the Codex, the Institutes, and 
the Liber Authenticimi. The sixth volume is a 
register, and contains an index rerum by Davids 

2. The editions with notes must not be confounded 
with those that are glossed. These notes are placed 
under the text, and are sometimes mistaken by those 
who are commencing the study of the Corpus Juris 
for the glossed editions. The best of the noted editions 

n2 
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is that af Gothofredus, by Sim. van Leeuwen, Amstell* 
1663, folio; and the impression of this work, "with 
clasped hands/' as the continental jurists denote it 
(mit geschlnngenen Hfinden) — ^Francof. ad Moen., 
1663, square folio-— is valuable. The Frankfort edi- 
tion is found in one or two volumes. In the Dutcli 
edition Simon van Leeuwen has attained to extra- 
ordinary correctness. The work forms a large folio 
volume, and the notes are partly under the text and 
partly in the margin. A third and critical edition of 
the entire Corpus Juris is that so often mentioned, by 
the Fratres Kriegelii. In this edition the Codex is 
edited by Professor iBmilius Hermannus, of Gottingen; 
the NovellflB by Edwardus Osenbruggen ; the Insti- 
tutes by Hermann, and the Pandecten by the combined 
labours of the above editors and the Eriegelii them- 
selves. This edition is known as the Leipzic stereo- 
typed edition. It is valuable, as it possesses so many 
additions and little aids not found in other and more 
ancient editions. The work is in three royal octavo 
volumes, and is both portable and inexpensive. • In the 
third volume are found the Leonis Constitutiones, the 
Libri Feudorum, and a number of other aiiditions to 
the Corpus Juris, all of which are enumerated above. 
The introduction of the letters S. P. E. to indicate the 
Babinian, Papinian and Edictal masses, added to the 
critical correctness of this edition, render it one of 
great value. There is only one drawback — ^although 
the paper and type are good, the latter is necessarily 
small, which, when this edition is much used, may 
give rise to some inconvenience. As English eyes, 
however, are fer stronger than those of Germans, this 
drawback will be found to affect the British student fer 
less than the German. This valuable edition is indis- 
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pensable. The next best edition for ordinary use is that 
of Spangenberg, in two volumes, square quarto, Got- 
tingen, 1776, 1797. The type of this edition wiU be 
found to be very clear, and it is altogether an admirable 
one for constant use. 

in. The following remarks embody, in as few words PpMejit mode 
as possible, the present mode of citing the Corpus corpnaJnr^ 
Juris. A more detailed account shall be given in the ^^^*^ 
next paragraph. 

1. The Fandecten falls, as we have seen, into books, Modeofoitmg 
titles, and laws or paragraphs. At present we cite as 
follows — ^first the fer, as lex 2, then the rubric (f>., the 
inscription to the title), then the number of the book and 
the number of the title. The word lex is now generally 
employed ; formerly the word froffmentum was in use ; 
it is not incorrect, but lex is now more commonly 
used. Thus we say, lex 3 : or lex 2, § 1 : or lex 2 
principium, for the extract preceding § 1. In writing, 
L is used for lex, fr. for firagmentum, § for paragraph, 
and d. for digestum. Dig. is superfluous : for example, 
lex 1, § 2, digestum ^^ de origine jmris et omnium magis- 
tratum, et successione prudentum." Book I, title 2, 
is abbreviated as follows : 1. 1, § 2, d. de orig. juris 
(I, 2); or simply, as the digest is often quoted, 1. 1, 
§ 2, o. j. (I, 2). The number of the book and the 
title axe placed in a parenthesis, and are separated 
simply by a comma ; thus, 1. 24, § 1, de pign. (XX, 1). 
This is now the most approved and usual way of 
quotation* and it is perfectly clear and simple. In 
the previous century ff. was used to indicate the 
digest; this was universally the case. How this 
originated and what is its explanation is now much 
questioned by civilians — ^whether it be a Boman D, or 
a Greek IT. May it not be used simply for the plural 
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Mode of 
quoting the 
Codex. 



And the In- 
Btitntes. 



of ftagmentum, as pp. is for the plural of pagma, 11. 
for the plural of lex, and other similar instances? 
And since instead of ff a capital F is written, may not 
this be upon a principle of compensation, the capital F 
being regarded as equal to the two small ones. If the 
Digest €13 a whole be regarded as a collection of frag- 
menta, this appears to be a rational explanation. Br. 
Yangerow, to whom the writer has mentioned this, it is 
right to observe, is of opinion that this is not the 
explanation. Others haye supposed that it is a capital 
D with a mark across it, to indicate that it is an 
abbreviation of the word Digestum. How this mode 
of indicating the Digest originated is not now with 
certemty known. 

The last law in a title is often quoted as kz tdtmaj 
and the last but one a^ Ux penultima. If the entire 
title is to be consulted, the phrase toius iiiulus or 
simply tt« is used, and the phrase conferaiur rubricw 
when the words of the inscription only are to be oited« 

2. The mode of quoting the codes is precisely the 
same as to the principle, but C is written for Codax. 
Cod., as is sometimes written, is superfluous, but the C 
should never be omitted. Thus lex 1. sec. 2. Codex 
^^de vetere jure enucleando, et de auctoritate juris 
prudentium, qui in digestis referuntur'' (Book I, title 
17) maybe simply abbreviated and written as follows, 
1. 1 sec. 2, C. de vet. jure (I, 17). Many jurists write 
a small c, for codex as they use 1. for lex, but the 
larger is now more generally adopted. 

8. The Institutes are not quoted as fragmenta or as 
leges, but simply as paragraphs, thus section 2. I. de 
rer. div. (II, 1). It is not necessary to write Inst, 
a single I. is sufficient. The introductory paragraph 
is called principium^ and is denoted by a simple pr. 
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4. The Novella3 are now quoted quite differently from And the No 
what they were in the time of, and Bubsequent to, the 
gloBsators. It will be remembered that they are all 
nximbered regularly from Nov. I to Nov. CLXVni, 
and they are quoted as Nov. XVIII, Nov. C, and so 
on. Nov. is written, and not a simple N, as the latter 
is often used for Number : thus, NovellaB CXV, chap- 
ter 3, paragraph 1, is written Nov. CXY. c. 3, §1. 

IV. The above explanation of the mode of citing Further par- 
the Ciorpus Juris contains all that is requisite in quotation. 
order to comprehend and to find with ease the quotations 
of modem writers in the recent editions of the Corpus 
Juris Civilis. These explanations should be carefiilly 
studied and remembered, as they only contain what is 
absolutely necessary. The next paragraph is to be 
referred to when farther explanation is required. 

a. When it is desirable to quote several extracts of 
the same title in succession in the same or different 
divisions of the Corpus Juris, it is dona as follows : 

§ 6 J. de inoff. test. (II. 18): 
L. 8, § 6, d. eod. § ult. J. eod. (i.^., eodem sc. titulo) 
(V. 2). The d., indicating Bigestum, may be omitted. 

b. When it is desirable to quote from the title 
corresponding to the title containing the subject treated 
of, it is indicated as follows :-~ 

L. 3, d. h. t. (uc, hujus tituli, or hoc titulum) 
(XXin, 8) ; that is, when, in treating of the doctrine 
of the Dos, the title of the Digestum ^^ de jure dotium'' 
is intended to de quoted. 

€. In quoting the Pandects the number of the book 
and title, when it is one of frequent occurrence and 
well known, is frequently omitted, thus : for 1. 26, d. 
de verb, oblig. s. (XLV, 1) is simply written I. 26, 
de V. o. 
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■ 

d. The books 30-82 of the Digestum have only one 
title with the same rubric — ^^De legatis et fidei com- 
missis." These are cited thus : — 

L. 3, D. de legatis L, read in prime (XXX). 
L. 24, D. de legatis IH (XXXH). 

e. The Authenticnm in the Codex is quoted as 
foUows : — 

AutL si qua mulier C. ad S. C. yell. (IV, 29). 

/. When it is wished to quote from the Codex 
Theodosianus, and at the same time to cite from the 
Codex of Justinian, it is thus denoted : — 

L. 5, C. Th. de spectat (XV, 6). 

L. 7, C. J. de feriis (III, 12). 

L. 22, C. J. de appeU. (VII, 62) 

L. 26, C. Th. cod. (XI, 30). 

g. We have seen that the NoyeUee are usually 
cited by means of figures. As the seyeral No- 
yeUse are diyided into a prcBfaUoj chapters^ and an 
^Uogus these are sometimes indicated as — 

Noy. 18, preaf., or simply pr., &c. 

h. Some writers quote exdusiyely with symbols, 
and name the extracts from the Pandecten fragmenta^ 
those from the Codex consUtutiones intead of leges ; for 
example: 

§ 8, J. 2. 6. This is for the Institutes. 

Fr. 26, D. 46. 1. For the Digestum. 

C. 12, § 1, C. 8. 18. For the Codex. 

It is better to indicate briefly the rubric, as it is a 
check upon the figures, which may be easily misquoted 
or misprinted. 

». In the glossators and in the old literature the 
quotations were made uniyersally, or almost so, by 
quoting the commencing words and without using 
nmnbers, as : 
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Inst, de usaoap., § aliqnando etiam, or (later), 

§ aliqnando etiam Inst, de nsucap. 

li. generaliter D. (or ff, or F ) de y. o. 

The glossators quoted the Noyellse thus : — 

AntL de hered, ab intest, § si qilis, coUa IX (tit 
j., f. e. primo). 

The Codex thns : — 

C. de pactis, 1. pacta noyissima. (a) 

In all the aboye cases where d. is used for denoting 
the Digestion it is unnecessary, as it may be always 
understood when the other parts of the Corpus Juris 
are carefiilly denoted. 



' (o) See eipeoiany Sdhenrl Inrt. p. deefcen, seoB. 10—84. Bflhfflinifg 

4^*et eeq. ManwU Inet p. 119, et Lehrbaoh f&r Xagtitntionenij elo. 

■eq. BOoUng Init leos. 11—22, vol. seoB. 28-42. Le^ 1884. 
L 1843^ aadlntrodiiotioa in his Ftei* 
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CHAPTER THIRD. 

On the Fate of the Legislation of Justinian, both 
IN THE East and in the Weot, ajtbb xhk tdib of 

THE EmFEBOB. 



Section XXTTT, — Of the fate of the Justinian 
lation in the JPaatj and ^ecialkf in the ByMnime 
kingdom. 

It is only necessary in on institutional treatise 
briefly to refer to the principal points of a topic that 
might be greatly extended. The following particulars 
must suffice for our present object, 
on^ Ukw^ I. Under Justinian himself and his immediate suc- 
forbiddenby cossors a vcrv rich judicial literature arose. The 
revolution in the entire legal system of the empire 
accomplished by Justinian had given a wonderful 
impulse to legal literature. This emperor, wishing to 
avoid any alteration in the changes he had inaugurated 
with so much zeal and care, had strictly forbidden 
all elaborate commentary on the law, as a practical 
inconvenience. Although tardy in completing the 
structure of his own legal system, he resolved that 
when completed it should remain a solitary and proud 
monument of his wisdom, from which the minds of 
beholders should not be distracted by inferior or rival 
works ; a temple whose portals should remain so wide, 
so high, and so visible, that no guides should be re* 
quired, as none should be allowed, to explain the way, 
or lead the perplexed to the awfiil shrine of Justice. 
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The literature was at first limited simply to 
Oreek paraphrases of the text, and none of the writers 
dare venture on the forbidden ground of a Latin oom- 
mentary on the original laws themselves. The new 
jurisprudenoe was, however, re-wrought in the Greek 
language, and short notes or Scholia were added. To 
a certain extent this was a necessary work, as the 
Latin tongue was a language foreign to the Orient. 

Among the most important of the works of this The Para- 
period, especially for our present study, is the Greek ^eophiina. 
paraphrase of the Institutes written by the celebrated 
professor of the law, Theophilus. Theophilus was 
one of the three persons appointed by Justinian to 
compile the Institutes. ^^ Triboniano, viro magnifico, 
magistro et exquaestore sacri palatii nostri, nee nan 
Tkeaphilo et Dorotheo, viris illustribus antecessoribus 
* ^ * convocatis, specialiter mandavimus, ut 
nostra auctoritate nostrisque suasionibus oomponant 
Institutiones.'' Upon the Institutes thus composed 
Theophilus delivered lectures in the Law School at 
Congtantinople, and these lectures have been handed 
down in several MSS. and editions to our own time. 

_ • 

They contain an elaborate and extensive development 
of the Institutes, and attained to great authority with 
the Byzailtine jurists — ^indeed, to almost exclusive 
authority in the East. In the year a.i>. 533, the 
Institutes themselves were published, and in a.i>. 543,-^ 
the lectures of Theophilus. 

It is a singular circumstance that Theophilus seema 
not to have used the Codex repetit» praelectionis in his 
paraphrase of the Institutes. This appears from the 
£act that alterations which had been made in the Codex 
after its second publication are not found in the readings 
of the code as quoted by the author of the paraphrase. 
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As one of the authors of the Institates, it was 
natural and reasonable to suppose that his paraphraae 
upon that work would contain a treasure of the most 
valuable kind. Still, for a long time Theophilns was 
treated as a testis suspectns. Many of his statements 
of fiwt were questioned or rejected by continental 
critics as contradicting certain notions which possessed 
their minds, and which they held against his authority 
for undoubted verities. Since the discovery of Gains, 
the folly of this mode of criticism has been so felt and ac- 
knowledged by eminent jurists, that probably for some 
time there will not be a repetition of the senseless 
treatment of ancient authors in regard to their cate- 
gorical statements of such &cia as must have been well 
known to the writers at the time. It would be well 
if the confirmation of the statements of Theophilus 
were better known to those peddling critics in other 
departments of ancient learning, who have no scruple 
in lopping off whole clusters of &cts as alleged by 
ancient authors, and then calmly pretending to write 
history upon quasi founts, or rather conjectures which, 
like Qoethe's Tnannikin, have been merely elaborated in 
the crucible of their own &ncy. It must be admitted by 
all who know German critics, that in other department 
of study than law, &cts have been so treated that 
not a few writers have penned their own &ntastic 
conjectures and imagined they were writing history, in- 
stead of the tamest fiction or the dullest and silliest 
romance. It is to be hoped that the nibbling criticism of 
Germany, so rife in more departments of study than the 
one under consideration, may not ultimately stultify the 
practical common sense of Englishmen. The tireat- 
ment of Theophilus should be a caution to all, and 
make us hesitate before we deny the statements of a 
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writer on acooimt of difficultielt and apparent discre- 
pancies which may at once vanish like a morning mist 
npon the approach of the monarch of day. 

Since the discovery of the Institutes of Gfains the 
authority of Theophilus has been constantly on the 
increase. Assertions made by him, mistrusted by 
Bome and denied by many, have been recently demon- 
strated to be true. Gains has supplied the lost link 
and furnished the clue by which the statements of 
Theophilus have been confirmed. Since the year 1820 
his paraphrase has been regarded as worthy of the 
most careful study, and the authority of no ancient 
writer has so wonderfally increased in so short a time. 
We have no recent good edition of Theophilus. The 
only edition suitable for use is that of W. Otto Beitz, 
Hague, 1751, in two volumes, quarto. This edition has 
a Latin translation and notes. A very futhfiil German 
translation, accompanied with critical remarks and a 
comparison of parallel passages, has been published 
by Wustemann, in two volumes, octavo, Berlin, 1823. 

II. Minute detail in this sketch and for our present The Baeaioa. 
object is unnecessary. We may pass over centuries 
as famishing no work of importance or meriting notice 
in the present review. At the end of the ninth cen- 
tury flourished the emperor Basilius Macedo, who 
reigned from 867 to 886, and his son, called Leo 
PhiloBophus, who reigned from 886 to 911 a.d. 
Under these emperors was compiled the really great 
and comprehensive work called the Basilica, 6 jScunXwcds 
y^, the imperial legislation, or rd )3a<rcXiica (v^fiaea), 
the imperial law. 

As the Latin language, in which nearly all the 
legislation of Justinian appeared, was not generally 
^ed among the Byzantines, Greek translations of the 
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Institutes, the Digestum, and the Code, very soon 
appeared. These Greek translations were imperfect, 
and possessed no official character, but althongh made 
by private persons, they soon came to be nsed more 
than the originals themselves. This great work of 
the two emperors was the first compilation and trans- 
lation from the writings of Justinian made officially in 
the Greek tongue. 
Plan and nae The plan of the work was as follows : — ^The Institutes, 
the Pandecten, the Codex, and the Novellee of Jus- 
tinian, were entirely re-wrought, and from them one 
work was composed. This work was contained in 60 
books ; each book was divided into titles ; and each title^ 
as in the Digest of Justinian, had an appropriate rubric 
or inscription. The Codex was taken as the basis of 
the Basilica, but the fragments taken from the four 
parts of Justinian's legislation, after being translated 
into Greek, were arranged under the heads or subjects 
to which they belonged. Such was the external form 
of the work. To this text, thus consolidated, scholia^ 
or short notes, were added, which were taken from, the 
writings of former Byzantine jurists. Prom these 
remarks it will be evident that in the Basilica we have 
the legislation of Justinian in the main only presented 
in a revised form. In the 17th century Fabrot pub- 
lished an edition of this work, and by his publication 
rendered very great service indeed to every student of 
the Boman law. {a) 

The Basilica presents a perfect treasure for the in- 
terpretation of the Boman law which is by no means 
exhausted. It may be objected that at the time this 
work was composed the Orient had become almost 

(a) Fabrot in 7 folio vok., Fftris, 1647. 
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barbarous ; and it may be asked of what use can the 
writings of people in that age be to us. It should 
however be remembered that the bulk of" the work 
embodied in the Basilica was done in the interval be- 
tween the age of Justinian and Leo Philosophus, 
although it was not officially consolidated and pub- 
lished till the 9th century — ^tbat MSS. were used that 
belonged to the times of Justinian himself — ^that they 
had the writings of Paulus and of Ulpian in their per- 
fect state — ^in a word, the compilers of the Basilica 
had documents and sources to aid them that no longer 
exist, or are found now only in a fragmentary and 
corrupted form. Of course there are many errors in 
the Basilica, but in all difficult passages in the Corpus 
Juiis Civilis recourse should be had at once to this 
important work. 

All possible search has been made in the East and 
in the West for a perfect copy of this work, but in 
vain. At Athos four books were foimd, but still we 
have not more tlian two-thirds of the entire work. 
Twenty-nine books have reached us complete, ten are 
imperfect, and of the remainder we have only the ex- 
tracts Aimished by Fabrot. 

Of the editions of this work there is the edition in 
seyen folio volumes mentioned above — p<uri\iK<ay libri 
LX, in VII tomes, divisi, Paris, 1647, folio. This 
edition was subsequently supplemented by Buhnken 
(Meermann thes. Ill, Y) ; by Beiz (Meermann thes. 
V. Theophil, p. 964, sqq.) ; by Witte (basil, tit de 
div. reguUs juris, Yratisl., 1826, 4) ; by Pardessus 
(collection des lois maritimes, Paris, 1828, 4. tom. I., 
p. 179 sqq.) A new critical edition has been published 
by the brotiiers C. W. E., and G. P Heimbach, com- 
menced in 1833 at Leipsic, and completed, in five 
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« 

Yolumes, in 1851. (h) Heimbach's edition in five 
quarto volumes entirely supersedes the older editions* 
It contains the Greek text and a good readable Latin 
translation : the text of Fabrot famishes the basis for 
the text of this edition, but it is much improved. The 
older editions may not only be dispensed with, but are 
now rendered useless. 
The Heza- III. It is ouly necossary in this section to mention 
one other work namely, a book published in the 
middle of the 14th century, entitled ^^ UpSxtipov vofiov 
TO \€y6ii€vov 4 k^dfiipXos " (manuale legnm dictum 
Hexabiblus), by Constantinus Harmenopulus, in the 
year 1245. This work, as the title indicates, consists 
of six books, and contains the private law of Justinian. 
It is an enlarged work on the Institutes. This ancient 
book is rendered especially worthy of notice by the 
&ct, that on the 23rd Feb., 1835, it was pubUshed in 
Greece, as ftimishing the basis of the new legislation 
designed to be employed in that country. The latest 
edition of this is by G. F. Heimbach, the younger 
Heimbach, now deceased. It is to be regretted that 
he died too soon. Heimbach resided in Leipsic, and his 
brother in Jena published this work as an opus 
posthumum. The title is ^^ Constantini Harmenopuli 
manuale legum dictum Hexabiblus cumappendicibus et 
legibus agrariis," 1857. The work of Heimbach, 
contains the Greek text and a good Latin translation. 
There are other oriental writings to which attention 
might be directed, but the above are the most important 
to be noticed; and to these, our remarks must be limited. 
This department of jurisprudence is called ^^ Jus GraBco 

« 
(b) See MareeoU'B Inttit. p. 96. 62. TTainaiywl A«fc. "Rrtm, Pw^ mwniT im^ 

Poohta'B JjBMt. YoL I. pp« 721, 722. seo. 87. et note. L k. L, and Vaage. 
Uadceldey Kod. Oiy. Law, pp. 66, row's Faadeoten, yol. L pp. 11, 12. 
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Bomanum," or Byzantine Law. Great service has 
been rendered in this department of the law by 
Biener and Witt« in their 4ious writings, especiaUy 
by Zacharia, formerly in Heidelberg, and also by the 
Heimbachs. The works of Zacharia entitled ^^ Deline- 
atio historisB juris GrsBCo Eomani, Heidelberg, 1839," 
and the same author's " AvckSotov,*' lib. XVIII. tit. 1, 
Basilicorom cum scholiis antiquis, &c., Heidelberg, 
1842, should be careftilly consulted on this part of Bo- 
man andByzantine jurisprudence. Bosshirt, stiU living, 
the intimate Mend of Zacharia and his late colleague 
in Heidelberg, suggests that by the combined efforts of 
Zacharia and the distinguished men whose names have 
been mentioned, copious materials are famished for a 
history of the law of Justinian in the Orient, down to 
the present time, and that this might be appropriately 
arranged under the following four periods : 1, from 
Justinian to Heracleus ; 2, from Heracleus to Basilius ; 
3, from Basilius to the Turkish conquest; 4, from that 
time to the present, (c) 



Sbchon XXIV. — Of the fate of the laws of Justinian 

in the Occident 

I. In the time of Justinian Italy belonged to the Justinian's 
Boman empire ; and although at first the legislation of in^dSifor 
Justinian was only intended for the East, after Jus- *^® ''^*' 
tmian had conquered the Ostrogoths, who then ruled 
Italy, and had reduced that country under his authority, 
the various portions of his legislation were at once 
Bent to Borne, introduced into the courts, and, as we 

(c) See Mackeldey's Mod. Oir. Law, p. 61. 
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have already seen, lectured upon in the law school of 
this mistress of cities. This statement is confirmed by 
the Sanctio Pragmatica of 554, which has been pre- 
served by Julian in his Epitome of the NovellsB. It was 
formerly a very common opinion that the Eoman system 
of jurisprudence disappeared at Rome after the sixth 
century of the Christian era; that it was entombed 
till after the twelfth century, when it arose and came 
forth from its grave through the influence of the school 
of Bologna. This opinion was the result of a chain of 
historical errors, which has been pointed out by Savigny 
in his admirable work on the " Roman Law in the 
Middle Ages." This great writer has proved that whilst 
the Eoman law was still known and used in the East, 
it was never ignored in the West. That it was not 
only received in Italy, but that it likewise prevailed 
in many other lands, (a) 

The causes of There are two circumstances worthy to be mentioned. 

the We^r° ^ The clergy were fevourable to the Roman law. The 
spirit of the Codex was agreeable to them, and they 
were pleased with the ethical basis of the Pandects 
exhibited in the regard paid by the great Roman 
jurists to the universal element derived from the jua 
gentium. Thus whilst the law of Justinian became 
the law of the clergy in the East, it was regarded by 
the clergy of other lands, in the times of concurrent 
dififerent national laws, as their own special law for all 
secular matters. As Mackeldey, following Savigny, 
correctly observes, the best evidence of this is furnished 
by the largest yet unprinted Collectio Canonum 
(Anselmo. dedicata), the seventh part of which treats 
de latets^ and derives its contents under the head Captt- 

(a) See Vols. 1 and 2 of Sayigay'a Bom. Beoht in M. A. 
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uhi /erf is RamancB ad eandem septimam partem pertinentia^ 
for the most part from the Institutes, and the re- 
mainder from the Codex and from Julian's Epitome. 
Afterwards the clergy ceased to regard this as their 
law, when, through the celebrated Collectio Gratiani, 
which was undertaken at Bologna 1151, the designed 
antithesis of the jiLS civile and canonicum was intro- 
duced by Gratian himself, with the object of presenting 
two universal systems of law to the world, (b) 

Again, when the Germans in the middle ages over- 
ran the Eoman empire, they did not ignore the personal 
rii;hts of the conquered, but wisely allowed the con- 
quered to live under their own laws. In consequence 
of this, when German nations were formed on the ruins 
of the Eoman empire, the Eoman law was allowed to 
prevail. The German conquerors made laws for them- 
^»Ives, and codes were established for the conquered^ 
Thus the West Goths received the so-called Brevi- 
arium (Alaricianum) or the lex Eomana of Alaric II, 
promulged in the year 506, a.d. 

This Breviarium (Alaricianum) contains : 1, a selec- 
tion from the Codex Theodosianus in sixteen books ; 
2, the Novellae of Theodosius, Valentinianus, Mar- 
tianufl, Majoranus and Severus ; 3, a brief, corrupted 
edition of the Institutes of Gains, at present usually 
known as the Epitome Gaii or the West Gothic Gains, 
which is contained in two books ; 4, a selection out of 
the Sententiae of Paulus ; 5, a selection out of the 
Codex Grcgorianus, as also from the Codex Hermo- 
genianus ; 6, a passage from Papinian's 1. 2, rcspon- 
sorum. All these extracts, except the third (the 
Epitome Gaii), are accompanied by an interpretation. 

(b) See Mackeldey Com R. L. 69. 
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Ed. pr. of Sichard ; Cod. Theod. libri XVI, qtdbua 
Bunt, &c., Basel, 1528. But the latest and most 
masterly edition is that of G. Hauel : Lex Eomana 
Visigothorum, Lips., 1849, quarto. 
• The Ostrogoths, again, had the Edictum Theodorici, 
which consisted of a compilation of imperial laws and 
passages from the Sententisa and Besponsa of Paulus. 
It was promulgated after the year 506. The principal 
edition of this work is by Pithous, 1579, at the end of 
Cassiodori 0pp. The latest edition is by Hhon: 
" Commentatis ad Ed. Theod. regis Ostrogoth," Halae, 
1816, quarto. 

Again, the Burgundians had the so-called Fapianus 
or lex Bomana. In a yery old MS. this code has the 
inscription, Papianus, lib. I, responsorum. It was 
compiled between the years 517 and 534, A.©., and con- 
tains a number of legal precepts, partly taken from the 
Breviarium, partly from pure sources of the Boman 
law. Editio pr. was published by Cujacius, 1566, after 
the Cod. Th. The latest edition is by Barkon : Lex 
Bomana Burgundionum Gryphiswald, 1826, octavo. 

Hence, notwithstanding the downfell of the Boman 
empire, the Boman law was continued for the con- 
quered people, and extended fer beyond its original do- 
main into Spain, France and England. We have thus 
indubitable proofs that the Boman jurisprudence neither 
slumbered nor ceased to exist, but that its influence 
was felt and its existence continued until it arose 
to world-wide fame under the extraordinary labours 
of the glossators. 

Before the time of the glossators reference was made 
in the legal writings of France to the legislation of 
Justinian. This is proved by the appearance of a book 
published in 1070, entitled " Petri exceptiones legum 
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Bomanonun." The word excepiiones in this title is 
not used in the processual sense, as indicating pleas, 
but simply as meaning extracts. According to Savigny, 
this book originated near Valence, in France, before 
the middle of the eleventh century. It was also re- 
written so as to adapt it to Italy, which has occasioned 
a difference of opinion as to the place of its origin. 
The author of it is not known otherwise than by this 
production. The work contains, in four books, a sys- 
tematic exhi'bition of the law then applicable in France, 
which is for the most part Boman law. It is evident 
at a glance that this Fetrus was in possession of the 
Codex, the Digest, and the Institutes of Justinian, {c) 
as well also as the Epitome Juliani. 

A work deserving attention appeared a little later. The Bmohy- 
known as the Brachylogus. In one of the MSS. of the ^*^^' 
imperial library at Vienna this work is inscribed, 
"Summa novellarum constitutionum Justiniani Im- 
peratoris." It is, however, more generally known by 
the title, " Corpus legum per modum Institutionum," 
or "Brachylogus juris civilis." The Institutes form 
the basis of this work, though the Codex, the Digest 
and the NovellsB are also laid under contribution. The 
work presents a compendious system of the Boman 
law. It appeared originally in Lombardy about the 
year 1100, and is the work of an unknown author. 
The title Brachylogus was first given by a later 
jurist, 

n. A much more active period dates from the begin- The ichooi 
Bing of the 12th century. From the 12th till the 13th IJ^^^gfois. 
constituted an important epoch in the history of the ****^ 
Boman law in the West. It was during this interval that 

(c) Seo Haokeldey, Mod. Civ. Law, also Spangcnberg Einleitaiig, p. 683. 
p. 68. Savigny 1. o., vol. 2, p. ISO, 
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tlio law school of Bologna rose to importance. Pepo 
appears to have been the first who delivered lectures 
in this place, but Imerius, who succeeded him at the 
commencement of the 12th century, and who obtained 
great celebrity, is to be regarded as the true founder 
of the reputation of this illustrious school. In the 
documents of the 12 th century he is sometimes called 
Magister Guamerius, or Wamerius de Bononia ; and 
Odofredus calls him " prima illuminator scientise" and 
sometimes " lucema juris." (d) To thk school stu- 
dents of the law flocked from all parts of Europe, to 
hear the doctrines of the Boman law, and to learn 
them as they were pronounced by the very Ups of the 
dmnini. In this school there was found for the space 
of two centuries a race of the most distinguished jurists. 
Not only were they great as teachers, but they were 
great as expositors and interpreters of the Eoman law. 
Unfortunately these men, known as the glossators, had 
not at their command all the means for the interpreta- 
tion of the law possessed by later jurists. They had 
no XJlpian — ^no G^aius — ^no Basilica; but were necessarily 
limited to the Corpus Juris in the strict sense of the 
term. Still, when we consider the paucity of their 
means, it is wonderful that they accomplished so much, 
and it cannot be denied that the glossators manifest the 
most keen and brilliant acuteness. They were better 
acquainted with the Corpus juris than any lawyers 
either before or since their time. Such was the ac- 
curacy of their knowledge, that they may be said to 
have known it literally and by heart. 
Tho glosses. 1- ^^^ glosses thcmselvcs of the different doniini 
consisted of short comments and brief notes and 

id) See Hngo's Civ. Mag., vol. 6, pp. 34 and 388. 
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scholia written between the lines (glossoB interlincares) 
and on the margins (glossse marginales) of the MSS. 
When the MSS. were copied, the glosses were also 
copied and circulated with the notes of the masters of 
the law. Most of these MSS. which contained the 
w^parate glosses are lost, so that all the glosses of the 
individual domini have not reached to our time. This 
arose from the circumstance that Franciscus Accursius 
in the middle of the 13th century determined to make 
a selection of the glosses, a "delectus glossarum," 
containing those that were of the greatest practical 
and theoretical value. This collection is known as 
the " glossa ordinaria" or the " glossa Accursiana.'^ 
Subsequently to this period the MSS. having the glosses 
of Accursius were in demand, and thus most of the MSS. 
with the several separate glosses are lost. Still Sa- 
vigny with great diligence has traced many glosses 
that are not found in the " glossa ordinaria." Accur- 
sius has given the very words of the glossators and has 
sometimes inserted notes of his own. The several 
glosses often conflict, and Accursius often passes over 
this contradiction without expressing his own or the 
current opinion. The " glossa ordinaria" was subse- 
quently enlarged by additions from later jurists. 

2. A second and important scientific work of the 
glossators, as has been already mentioned, was the ^^I^^^ ^^ 
production of a critical text of the Digestum, known as bonomensii. 
the " litera bononiensis," or at the present time as the 
"lectio vulgata." This MS. of the Pandecten pre- 
sents the accord of the glossators as to the true text, 
a text in the formation of which principles of scientific 
criticism were applied, and in which not only the 
Codex Morentinus was employed, but other MSS. 
which are now probably lost. 
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The anthen. 3. Imerius and his successors endeayoured to £eu5ili^ 
'^^' tate the study of the law by the interpolations of 

extracts from the Novelise of Justinian into those parts 
of the Codex which were modified by the new leeds- 
lation. These extracts from the Novelise were put in 
their proper places in the Codex and are known by 
the name of Authenticse. The quotations thus inserted 
were treated as a part of the text, and were in a similar 
manner clothed with glosses. The Authenticse are 
still to be found in all the editions of our Codex. 
There is some uncertainty as to the origui of the t^m 
Authenticse. It has been generally supposed to have 
originated from the expression glossce AuthenticcBy but 
in all probability the term Authenticse arose from the 
inscription to the iaterpolated passages themselves, 
namely ^^ in Authenticse'' ; as by this the glossators 
imderstood the Novelise from which the extract was 
derived, {e) These Authenticse must not be con- 
founded with the complete Novelise themselves, to 
which we have seen the glossators applied the title 
" Corpus Authenticum," to distinguish them fit)m the 
extracts of Julian. In regard to the way of citing the 
Authenticse, the following mode is employed. When 
we quote them the word Auth. is placed first, then 
the initial words, and lastly, the heading of the title 
in which they are contained ; or the inscription, as 
well as the niunber of the book and the^title; for 
example : Auth. Et non observato C. de testamentis vi, 
23 ; or Auth. Si qua mulier C. ad S. C. Vel. (IV, 29.) 
The Authenticse from the Novelise, of which there are 
220, are quoted even more than the Novelise them- 
selves. Thus, the glossators were not only great as 

(e) See Maokeldey Mod. Oiv. Law, p. 67, and note a. 
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teachers, but to them we are indebted for the lectio 
vulgatOy and these AnthenticsB interpolated in the 
CodecK. It is necessary to mention that these extracts 
from the NovellsB have no legal authority, except so 
tax as they agree with the Novell© from which they 
are derived. 

There are thirteen extracts from later ordinances of 
the emperors Frederick I and II, who reigned at the 
middle and at the close of the 12 th century, inserted 
in the Codex by the glossators of Bologna. These are 
known as the Authenticee Fridericianae, and, as later 
constitutions, have the preference over the earlier 
ones. They have genenjly the inscription, Nova 
Constitutio Friderici, and are quoted in the same 
manner as the extracts from the Novelise above re- 
ferred to. 

III. Through the influence of the glossators the influence of 
Eoman law spread in a wonderftd manner, extending ^^^^^f 
not only over the eastern empire, but over Europe {^^ ^™*^ 
g^endly. ^ beconung as it were natodized in Ger- 
many. It was found in France, in Spain, less in 
England than in Belgium, in Holland, but especially 
did it flourish in Germany. This is to be accounted 
for by the following circumstances, 

1. It was favoured by the clergy, and as their in- Roman law 
fluence rose and the power of the papacy increased in ^^ec\^^J 
Christendom, notwithstanding the opposition of the 
petty princes who clung to their national law, and 
especially the opposition of the inhabitants of northern 
Europe, the Boman law increased and spread, until it 
became the prevailing jurisprudence for a great part 
of Europe. At the tribunal of justice, the princes were 
seated, or their representatives, on one bench, to apply 
the principles and usages of the ancient national law, 

p 
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and on another bench were seated the learned Doctors 
and Professors of the civil law, equally, and at times, 
unreasonably intent upon extending the principles and 
practice of the Boman jurisprudence. As the princes 
were often distracted by wars, and were often vastly 
inferior in mental attainments, it is easy to perceive 
how the learned in the law would soon be able to push 
forward and extend, as was really the case, their own 
pecxdiar doctrines. 

2. Then again there was an internal cause. When a 
people attain to a certain point in civilization they cease 
to be satisfied with their own strictly national law, or it 
no longer suffices for the altered condition of the nation. 
Under such circumstances there usually happens what 
took place at Eome in the 6th and 7th centuries 
of the state, when the universal element was introduced 
on iJiehasia of Hxejusffentium. Thus it was also with the 
Germans. Their particular national laws and customs 
became insufficient, and by what has been deemed a 
happy circumstance the laws of Bome were introduced. 
It is no wonder that such was the case, as the scientific 
beauty of the Boman jurisprudence was such that it 
was fitted to form a ratio acripta for the whole civilized 
world. When the ancient laws and customs of the 
several nations of Europe are carefully examined, and 
especially those of the German people, the ameliorating 
and beneficial influence of the Boman law becomes at 
once strikingly obvious. It does not admit of a doubt 
but that it produced a benevolent change in the 
savasre and harsh laws and ctustoms of many German 
trib^ and nations. 

3. As far, however, as relates to Germany there 
was also a special circumstance. The powerful Ger- 
man monarch felt proud in setting up his claim as 
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the successor of the Boman emperor. He challenged 
to himself the supremacy of all Europe in temporal 
affairs, as the pope set up a similar claim in matters 
spiritual. It was held that the Gerpaan empire was 
in point of &ct a continuation of the Boman empire, 
and the German ruler the successor of the Boman 
emperor. This view in the middle ages had great in- 
fluence in the introduction of the Boman law. It was 
not the introduction of a foreign system, or it was not 
thought to be such, but the restoration of the laws of 
the fore&thers, and such indeed it was often named in 
the laws of the empire. 

In Germany there is no definite period which can 
be pointed at as indicating precisely the intro- 
duction of the Boman law. Its introduction was 
not settled by statute, nor by ordinance, but by custom. 
But cugtom has so* distinctly determined this that it 
does not now admit of a doubt that the Boman law is 
a constituent part of the jurisprudence of Germany. 
The student should carefully retain in his memory the 
influence of the school at Bologna, that of the clergy and 
the popes, as well as the influence of publicistic views 
which have been so briefly indicated. 

lY. There is another point that it is necessary to The maxim 
understand. An important maxim is ^^ Quidquid non nol^a^Moit" 
agnoscit glossa, nee agnoscit curia." The meaning of ^* 
this maxim is to be derived from the fact that in 
the Eastern empire as well as in Germany and the 
West it was not the whole of the Corpus Juris that 
was received. Only a part of it was recognized by 
the school in Bologna and glossed by the domini; 
hence, the meaniag of the maxim is, that what the 
glossators did not recognize, the tribunals do not re- 
ceive. Thus there are large portions of the Corpus Juns 
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Civilis that were not known to the glossators. These, 
although of great importance for the interpretation of 
the part that was known to them, which is conse- 
quently glossed, are not recognized by the modem 
judge. In those lands where the Boman law is re- 
ceived it is not the opinions and the interpretations of 
the glossators that are bidding, but it is the text itself 
that has this force. Still, it is only those parts of the 
Corpus Juris that the glossators received and glossed 
that will be recognized by the courts. Beyond this 
their opinions may be, except for purposes of inter- 
pretation, entirely disregarded. 
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Coote's & 



's Probate Practice.— 5th Edition. 

8vo., 24«. cloth. 



THE PRACTICE of the COURT of PROBATE, in Common 
Form Busioeu. By Hbnrt Chablbs Cootb, F.S.A., Proctor in Docton' 
CommoDB, &c., &c. Also a Treatise on the Practice of the Court in Con- 
tentious Business, by Thomas H. Taistram, D.C.L., Advocate in Doctors' 
Commons, and of the Inner Temple. Fifth Edition, with great Additions, 
and including all the Statutes, Rules, Orders, &c., to the present time ; toge- 
ther with a Collection of Original Forms and Bills of Costs. 

** The piofesiion will be glad to welcome cets that few Uw booki can boast, and it is 



the publication of thii moat raluable work. 
When the monopoly which the procton and 
adTocatea enjoyed in Docton' Commons waa 
abolished, and the practice in probates and 
letters of adminittration was thrown open to 
the general profession, the uninitiated deriTed 
greater benefit and instruction from this book 
than from any other which was published for 
their guidance. It has become an acknow- 
ledged necessity in the library of every prac- 
titioner. Since the publication of the last edi- 
tion, new rules have been promulgated for 
the Court of Probate, other regulations have 
been made by acts of parliament and an order 
in council, and the practice of the Court has 
in some respects been altered and settled. 
These changes have been attended to. A 
more useful book than this we do not know, 
and we need not say more than that in this 
edition the authors have done all in their 
power to increase its utility and secure its 
completeneu."~£ai0 Magaxitu and Review. 
** A fifth edition in so short a time is a suo- 



well deserved. Mr. Coote as a proctor poa- 
sesses that intimate acquaintance with the 
ininutias of practice which experience only 
can supply : and Dr. Tristram's education aa 
an advocate enables him to treat of the Juris- 
diction of the Probate Court, the law which It 
administers, and the principles established for 
the administration of that law, with a mastvry 
of his suUect that has made this production of 
the united labours of two sneh competent mra 
the accepted text book of the Probate Court. 
Having noticed its successive editions as tbvy 
appeared, it remains only to say that it brinirs 
down the statutes and eases to the present 
time."~Xaw TimeM on the 5ih Ed. 

** We must not omit to praise the complete 
character of the Appendix, which, occupying 
more than half the whole work, preaenti na 
with the statutes, the orders in couneil, rulea 
and fees, tables of costs and forms, and leaves 
nothing to be desired by the proetoror solicitor 
either in the routine of common form or in the 
stages of suits."— Xastr JoMmal on the bth Bd, 
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Hunt on Boundaries and Fences. 

Post 8vo., 9«. cloth. 

THE LAW RELATING to BOUNDARIES and FENCES. 

By Arthur Joseph Hunt, of the Inner Temple, Esq., Barrister at Law. 

manner, a large amount of information whieh 
lies scattered through the old text books, the 
reports and the statutes, and to which theie 
has hitherto been no clue. Mr. Hunt appears 
to have ransacked the American as well as the 
English treatises and reports : but his work is 
not a mere compilation : he luu Investigated 
for himself and stated the results concisely and 
dearly."— /«r<sl. 

" The Isw of boundsries and fences, is. In the 
work before us, treated with great ability, and 
as the language is clear, and, as far as may be, 
tne ftom technicalities, it will be found useful 
beyond the limits of the legal professtoq.**— 
Athe%4e%m, 

" This is a very usefhl work as a common 
place book on the subject of whioh it treats.** 
•—Lam Magazine. 

** This Is a concise and well-written book on 
a small but not unimportant sut^^t, and dis- 
plays considerable care both in arrangement 
and deull. It will be seen that the author 
very carefully and completelv disseets bis 
subject, and then very succinctly treats of the 
paitM."—SoUeiior»* Journai, 
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" Among other matters discussed are the 
rights of prooerty on the sea shore ; navigable 
and private rivers ; the duties of mine owners 
with regard to boundaries ; the rights and lia- 
bilities of landlords and tenants as to fences, 
hedges and ditches, and the liability to make 
and repair the same ; the duty to fence land 
adjoining roads ; the law relating to trees and 
hedges on the boundaries of property, fee. The 
second chapter of Mr. Hunrs work, which re- 
lates to fences generally, is especially worthy 
of perusal, as eases are repeatedly arising be- 
tween adjoining proprietors. Too much praise 
cannot be given to the modesty of an author, 
who, following the example of early text 
writers, constructs his work on the so-called 
utterances of the Judges, and does not, like 
some writers, place too much reliance upon his 
own ipte disU. With these remarks we take 
leave of Mr. Hunt's book, recommending it as 
a work conUlning a great deal of information 
in a small compass, and one on which no small 
amount of time, labour and research roust ne- 
cessarily have been bestowed."— Xaw risMf. 

" Mr. Hunt hss done good service by collect- 
ing and arranging, in a clear and oonvenient 







MESSRS. BUTTERWORTH, 7, FLEET STREET, E.G. 
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Dixon's Law of Partnership. 

1 Yol. Sto., 22t. cloth. 

A TREATISE on the LAW of PARTNERSHIP. By 
Joseph Dixon, of Lincoln's Inn, Esq., Barrister at Law. Editor of 
** Lnah's Common Law Practice." 



"It ia witli considerable gratiflcation that 
ve find the lutdeet treated b/ a writer of Mr. 
Dixon'i reputation for learning, accuracy and 
painitaking. Mr. Lindley'i view of the lub- 
leet ii that of a philoiophical lawyer, Mr. 
I)izon*s is purely and exclusively practical 
tnm beginaing to end. We imagine that very 
few auestlona are likely to come before the 

SnetitioDer which Mr. Dixon's book will not 
e foand to solve. Having already passed our 
opinion on the way in which the work is car- 
rwd out, we have only to add that the value of 
the book U very materially increased by an 
eze^enk marginal summary, and a very co- 
{doQS indoc." — Law Magazine and ReHtw. 

" Mr. Dixon has done his work well. The 
book is carefully and usefully prepared."-* 
SolicUor^ Journal, 

** Mr. Dixon enters into all the conditions of 
partnerships at common law, and defines the 
lights of partners among themselves ; the 
rights of the partnership against third per- 
•oaa; the rights of third persons against the 
partnership ; and the rights and liabilities of 
mdtvlduals, not actually partners, but liable 
to be traated by third persons as partners." — 

*' We heartily reeommend to practitioners 
and students Mr. Dixon's treatise as the best 
expoaition of the law we have read, for the 
anangement is not only artistic, but concise- 
ness has been studied without sacrifice of clear- 



ness. He sets forth the principles upon which 
the law is based as well as the cases by which 
its application is shown. Hence it is something 
more than a digest, which too many law books 
are not : it is really an essay." — Law Timet. 

'* Mr. Dixon's manual on the law of partner- 
ship will be • an acceptable addition to the 
shelves of our law libraries, whilst fh>m its 
portable siae it will be equally useful as a 
companion in court. He has evidently be- 
stowed upon this book the same conscientious 
labour and painstaking industry for which we 
had to compliment him some months since 
when reviewing his edition of Lush's ' Practice 
of the Superior Courts of Law,' and, as a re- 
sult, he has produced a clearly written and well 
arranged manual upon one of the most impor- 
tant branches of our mercantile law."— Xow 
Journal, 

" The appearance of this volume at the pre- 
sent time is very opportune. Mr. Dixon has 
done wisely in limiting his work to private 

Eartnerships. The law of public companies 
1 now a distinct matter, and each subject has 
attained a magnitude which renders its sepa- 
rate treatment desirable. The law of partner- 
ships at common law, as it is established by 
the latest decisions, will be found concisely 
stated in these pages. The matter is well 
arranged and the work ia careftUly executed." 
— Athenteum, 
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HaUilajr's Law Examination Reporter. 

THE LAW EXAMINATION REPORTER. Edited by 
RiCHABD Hallilat, Solicitor, and Member of the Incorporated Law 
Sodety. Author of " A Digest of the Final Examination Questions and 
Answers,*' " The Articled Clerks' Handbook," " A Suit in Chancery," &c., 
containing all the Questions and Answers at the Examinations of Law 
Stndents at the Incorporated Law Society. 

^^* Published in Numbers at ^d,, by Post 7<i., every Term on the Morning of 
the S^ond Day after the Examination. 

Contents of No. L — Hilary Term, 1866. — Notice to Readers — How to Study — 
The Examiners — Examination Questions and Answers. 

Contents of No. H. — Easter Term, 1866. — Notice to Readers—What to Study 
for Pass or Honours — The Examiners — Examination Questions and Answers. 

Contents of No. IIL— Trinity Term, 1866.— My first Criminal Client— Impor- 
cant Bills in Parliament — ^The Examiners— Examination Questions and 
Answers. 

Concents of No. IV. — Michaelmas Term, 1866.— On Memory, its Abuse and its 
Aids— Result of the past, intermediate and final' Examinations — ^The Exa- 
miners — Examination Questions and Answers. 

Contents of Na V.— Hilary Term, 1867. — Sketches at a Police Court — Reviews 
of New Books— Observations on the Michaelmas Term's Questions- The 
Examiners — All the Hilary Term's Questions and Answers. 

** Mr. HalUlay has now added to his other Anawen, but alio loitroetion aod adTice that 

recommendations to the regards of the law cannot fail to be inTaluable to him In the 

•tadaat the pubUemtion of a periodical [Tk€ pursuit of his studies and pieparatlon for the 

tarn BmamUMHon Reporter], whieh will give test to which he ia to be subjected.*'— £av 

him aoc only the Examination Questions and rioMt, \tth Map, ISM. 
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Davis's County Courts Practice and Evidence.— ThirdEdit. 

One thick volume, Royal 12mo. 28«. cloth. 

A MANUAL of the PRACTICE and EVIDENCE in 
ACTIONS aDd other PROCEEDINGS in the COUNTY COURTS, 
including the PRACTICE in BANKRUPTCY, with an Appendix of 
Statutes and Rules. By James Ed'ward Dayis, of the Middle Temple, 
Esq., Barrister at Law. Third Edition, considerably enlarged. 

*»* This it the only work on the County Courts which gives Forms of Plaints and 
treats fully iff the Law and Evidence in Actions and other Proceedings in these Courts. 

From the Law Times. 



" A new edition atteits the continued confi- 
dence of the Profession in Mr. Davis as a guide 
to the Practice of the County Courts. From a 
humble beginning it has grown into a very 
ponderous volume. But its growth lias been 
only concurrent with the expansion of the 
tribunal whose manifold Jurisdictions it de- 
scribes. Almost every year has added some- 
thing to the work of the County Courts. Thus 
it is that the bulk of his book has unavoidably 
swollen. Whether a new Jurisdiction has 
brought much, little, or no business, there it 
must be. set down fiilly In Mr. Davis's pages, 
with all necessary forms for practice, and fbll 
instructions to the court and to the practitioner 
what is to be done, and how it is to be done, 
when a case comes before them. 

'* It was because these instructions were so 
fkill and accurate that Mr. Davis succeeded in 
so easily establishing his work as the Practice 
of the County Courts, and in maintaining the 
position he had won. All who have used it 
speak well of it. They say they can readily 
find what they want, and, better still, it con- 
tains the Information they want, which cannot 
be said of all books of practice, whose error it 
often is, that the writers assume too much 
knowledge on the part of their readers, and 
omit instructions in common things. Every 
practitioner has found that it is on points of 



Kractice, apparently the moat ordinaiy, that 
e most needs information. He can solve a 
difficult question in commercial or real pro- 
perty law, but is puszled about n fbrm in every- 
day use. A book of practice should assume 
that those who consult it require to be in- 
structed upon the entire proceedings, ftom the 
first step to the close, and every form to be 
used, however familiar it may be thought, 
should be given in exienso, with minutest di- 
rections what the practitioner is to do. when to 
do it, and how to do it. This has been Mr. 
Davis's design In his Fractice of the County 
Courts, and three editions prove with what 
success he has accomplished that design. 
There is another feature of this work. Be- 
sides the practice, it contains a complete trea- 
tise on evidence in the County Courts, after 
the manner of Selwyn's Nisi Prius. Each of 
the subiects of litigation ordinarily brought 
before the courts Is separately treated, and the 
law minutely stated, with the evidence re- 
quired to sustain or defend the action. Thus, 
all that can be wanted In court is contained 
under one cover, greatly to the saving of time 
and temper in laborious search. 

"It is undoubtedly the best book on the 
Frastice of the County Courts, and the ap- 
pearance of a third edition proves that such is 
the opinion of the Profession.** 



** This is the third edition of a text-book 
which is well known in both branches of the 
Legal Professiou. From a small beginning it 
has gradually grown into a bulky volume of 
829 pages, and now contains an inezhaustlve 
exposition of the Law and Practice relating to 
the County Courts. The second part of this 
manual contains a valuable digest of the Law 
of Evidence, as applicable to the Procedure of 



From the Law Magazine. 



the County Courts. In this particular, it cer- 
tainly excels all the other text-books on the 
subject. The importance of this part of the 
work cannot be too highly estimated. The 
chapters on the County Practice in Bankruptcy 
display the usual care and ability of the author, 
and give a completeness to a work which has 
hitherto been deservedly popular In the Pr»> 
fession." 



From the Solicitor** Journal. 



" This is a greatly enlarged edition of Davis's 
County Courts Practice, a work well enough 
known as to need no introduction to the legal 
public, or at any rate to that portion of it con- 
cerned with proceedings in the County Courts. 
The edition before us follows in its main 



features the second edition of the book, hut it 
is to that second edition as the ftill-blown rose 
to the bud, not merely in quantity but in 
quality of matter. We can heanily and safely 
recommend the book for the perusal of all in- 
tending practitioners in any County Court." 



Davis's County Courts Equitable Jurisdiction. 

Royal 12ino., 5s. cloth. 

THE ACT to confer on the COUNTY COURTS a LIMITED 
JURISDICTION in EQUITY, 28 & 29 Vict. cap. 99, with the New Rules 
and Forms, iDcluding those of 28th May, 1866; also Introductory CbapierSy 
Copious Notes and a Full Index. By Jambs Edwabb Datis, Esq., of the 
Middle Temple, Barrister at Law. 

'* We commend this his latest production by Mr. Davis on the Equitable Jarbdiction of 
to the notice of the profession."— Lffcc/otimiii. the County Courts as the best which we have 
" We can conQdently recommend this book yet seen."— £offc«tor«' Journal. 
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Lnah's Common Law Practice. — Third Edit, by Dixon. 

2 vols. 8vo., 46«. cloth. 

LUSH'S PRACTICE of the SUPERIOR COURTS of 
COMMON LAW at WESTMINSTER, in Actions and Proceedings over 
which they have a common jurisdiction : with Introductory Treatises re- 
specting Parties to Actions; Attomies and Town Agents, their Qualifica- 
tions^ Rights, Duties, Privileges and Disabilities ; the Mode of Suing, 
whether in Person or by Attorney in Form4 Pauperis, &c. &c. &e.; and an 
Appendix, containing the authorized Tables of Costs and Fees, Forms of 
Proceedings and Writs of Execution. Third Edition. By Josbph Dixon, 
of Lincob's Inn, Esq., Barrister at Law. 



"Tbift it ao excellent edition of no excellent 
vorh. We think thut Mr Dixon Hms been wise 
in buiftg his work on the original edition oi the 
Practice, nod not upon the second edition pab- 
li»b«d in the year 18S6. The iMst nine years 
alone have produced a very large number of 
new cases, and even had the Mxt of the second 
edicioo been followed, much most have been 
altered or re- written. The responsibility, more- 
•ver, hf any imperfections would have been 
divided hetveen three writers, and the result 
of their united labours would probably have 
sec be«u very satisfactory. As Mr. Lush's 
heavy professional engagements made it im> 
peittibte for him to remodel bis book himself, 
the best cooise was that It should be re-edited 
•t fiiBK hand and not indirectly. Literary 
paubwork b always objectionable. To edit 
an author li a task requiring great skill, but to 
edit aa •utbor's edition is still more difficult. 
We ooogratoiate Mr. Dixon on the judgment 
he has displayed in selecting the proper alter* 
oative. ne has effected a most successful 
* rrstocwCion.' As far as the great dianges in 
(be lav permit, he has re-produc ed the originsl 
vork. He hss sdnpted Mr. Lush's arrange< 
•est, and only made those alteratioos aud 
additions which recent legislation has rendered 
ind«prns«ble. The whole work, which con- 
laias adtogether 1,183 pages, concludes with a 
eopkHM index, entirely re-written and very ron- 
nderably enlarged. Mr. Dixon has made very 
ftw retreochmeou in Mr. Lush's work. Kenrly 
all his alterstious ha .e been by way of addition. 
Hie forms of declamtions, pleas, &c., contained 
in the first part of the original work, have been, 
we thiak, wisely omitted Their place is rather 
10 s treatise uo pleading than in one of practice. 
Altogether, both in what he h«s omitted aud 
what >»c has added, Mr. Dixon has been guided 
by sovimI discretion. We trust that tlie great 
and conscientious labours ho has undergone 
will bw rewarded. He has striven to make his 
work *' thorough.** and because he has done so 
«« take pteasttfe in lieartily recommending it 
to every member of both branches of the pro* 
fcasioD.'*— ^MMflar*' Jownmi, 



** Lush's Practice u whatUdd's Practice was 
in our days of clerkship, and what Archbold's 
Practice was in our early professional days — 
the practice in general use, and the received 
authority on the subject. It was written by 
Mr. Lush when he was only a junior rising 
into fortune and fame His practical know 
ledge, his clearness and industry, were even 
then acknowledged, and his name secured for 
bis work an immediate popularity, which ex- 
perience has confirmed and extended. But 
the work was, in its turn, productive of con- 
siderable advantage to the author, it largely 
increased the number of hb clients. When 
new editions were called for, Mr. Lush was 
too occupied with briefs to find time for the 
preparation of books, and hence the association 
of his name with that of Mr. Dixon as editor, 
and by whom the new edition has been pro- 
duced. Mr. Dixon reminds us that twenty-five 
years have pussed since Mr. Lush made his 
appearance as an author, and vast indeed have 
been the changes the law has since witnessed. 
So numerous are they, that the editor has 
found it the most convenient course to ignore, 
as it were, the second edition, to take tlie text 
of the original work as it came fresh from Mr. 
Lush's pen, and to mould that to the present 
practice. He is thus euabled to assure tlie 
reader, tliat for every alteration in, or addition 
to, the text, he alone b responsible. Tlie in- 
dex to very copious and complete. Under Mr. 
Dixon's care Lush's Pmctice will not merely 
maintain, it will largely extend its reputa. 
tion."— Law TImmi. 

'*The profession cannot but welcome with 
tlie greatest cordiality and pleasure a third 
edition of their old and much valued friend 
' Lush's Practice of the Superior Courts of 
Law.* Mr. Dixon, in preparing this edition, 
has gone back to the original work of Mr. 
Justice Lush, and, ss far as the legislative 
changes and decisions of the last tweuty>five 
years would allow, reproduced it. Thto adds 
greatly to the value of this edition, and at the 
same time speaks volumes for Mr. Disou's 
conscientious labour."— Xew J n mm L 
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8 LAW WORKS PUBLISHED BY 

Stephen's Commentaries. — Fifth Edition. 

In 4 >d1>. Sm. tl. i: clolfa. 

NEW COMMENTARIES ON THE LAWS OF ENG- 
LAND, partly founded on Blackstoue. By Hbnkt John SrBpaiK, 
Serjeaot-at-Law. The Filth Edition, prepared for the pre», with the ea- 
operntiaD of the learned Author, by Jambb ^rsPHSif, LL.D., of the 
Middle Temple, BarnBter-at-Law, late Recorder of Poole, and ProfesBor of 
English Law at King'B College, London. 
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Stephen's Questions. 

In 1 vol.Svo. ID*. 61/. cloth. 

QUESTIONS FOR LAW STUDENTS ON THE FIFTH 
EDITION OF MR. SERJEANT STEPHEN'S NEW COMMEN- 
TARIES ON THE LAWS OF ENGLAND. By Jahbs Stbprbh, 
LL.D., of the Middle Temple, Borrister-at-Law, kc. ke. 



Ingram's Law of Compensation for Lands, &c. 

PostSvo. 10«. cloth. 

COMPENSATION to LAND and HOUSE OWNERS: 
beiag a Treatise on the Law of the Compensation for Interests in Lands, &c. 
payable bv Railway and other Public Companies; with an Appendix of 
rorms and Statnes. By Thomas Dunbar Inq&am, of Lincoln's Inn, Esq., 
Banister at Law. 



** Wc •» J at oDce that it U a woric of great 
OMVit. It ia a coodsc, dear aod complete ex- 
poailioD of the Uw of oompenaatioo applicable 
le itic owaeis of real property and railway and 
oCIht eottpaaiet.*'— Ldv MagaaiMS. 

** Whether for compaalet taking land or bold* 
lag it, Mr. Iograoi*8 volaroe will be a welcome 
gaide. With thia in hia band the legal adviser of 
a coetpany, or of an owner and occupier whoae 
property ia taken, and who deoianda compen- 
■atiott for it, cannot fail to perform hia duty 
lightly.**— JLmt TimM. 

'* The book ia, without donbe, intrinsically 
good aod uaeftil.**— aoiiMftfTf* Journal, 

** The appearance of the volume ia oppor- 
tune { aa a treatise it ia eahautive } and iu 
oMfita, literary and legal, leave nothing to bo 
dcaircd.'*— E#edir. 

** We caa aafely roeoBmcud thia small volume 
of Mr. Ingram's as a aafe reliable mentor oo 
every subject connected with railway compen* 
aBtiDn.*'~^'«w tf ik» mrU, 

" It to Ittdd, painstaking and complete, and 
will be found a work of great practicai value.'* 
—Mfmimg Ai9trtktr, 

** Mr. Ingram* ia producing thia very useful 
boob at this particular time, haa performed a 



aervice which will, we doubt not, be appredated 
alike by the public and the legal profession.*'— 



M 



The taak which Mr. Ingram has had to per* 
form mutt have involved the expenditure of 
much time, labour and research. The result is a 
work of genuine nltllty to the public and to 
the legal profesaion."— dk/;^ mmd MtnmmtiU 

** His explanations are clear end accurate, and 
he couatantly endeavours not only to state the 
effect of the law which he to enunciating, but 
also to show Uie principle upon which it resta.** 

" As a treatiae on the law of compensation, 
it to perfect and exhaustive. We confidently 
recommend the volume.*' SWWay Timu. 

** How to estimate compensation to a subject 
well considered, and elucidated by many perti- 
nent caaes.'* — Mondmg Ptt, 

** He haa treated the subject In a clear, accu- 
rate and complete manner. Altogether the 
treatise to a useful commentary on the acta of 
parliament and the decisions founded thereon, 
which most prove acceptable to the profession." 
^MUndrng atar. 



Shelford's Law. of Joint Stock Companies. 

12mo. 15«. cloth. 

THE LAW of JOINT STOCK COMPANIES : containing 
Tbe COMPANIES ACT, 1862, and the ACTS incorporated therewith : 
with copions Notes of Cases relative to Joint Stock Companies, the Rales 
and Forms of the Court of Chancery in Proceedings under the above Act, 
and Forms of Articles of Associatioi . By Leovard Shblfobo, Esq., of 
the Middle Temple, Barrister-at-law . 



** We have no hesitatinn in sajlng that, upon 
^ whole, tfcto work is the handtost, the eom* 
pleteM. aod the most useful in c^ery way that 
haa yet been pubtiahed on the Companies Act, 
leSS/'-A/Mier/ Jommml. 

** The exoellent manual tivMr. Shelferd, which 
kaa also tiie advantage of beiof oomoarati^ely 
small in siaa. He has produeed a book of onsur- 



wmmmmM adllty. boih to the professional man and 
•a the ihaiehplder ia public coaipantcs.**— Af iiUMf 

** 07 thto volume Mr. Shelford has added to 
his remitatioo as a eommentaior, and increased 
the tadabtedneaa of the profession by a valuable 
and ^tsn welcome contribution to the lawyer's 
uuiaii. -~*.ew jwejrea>a* «*• *^am jwvmw. 

"* The work beatathrougluMit the maika of most 

S2ft.75SSSf ""^ '" " "*• '^•"' 

«* Tbs Law of Joiat-Sltocic Companies,** from the 
pen of Mr. L. Shelford. of the Middle Temple, 
which Is ealculaced to be of great utility at the 
riod of aelivtty iniomt<«iocfc enterprise, 
"ie eompaaies to stndv 



nuseat period ofaeliTtty in, 
Ware saaroholdera in publi 
wetvaof ikia natmra attcntii 



I attentively, they would gajui 
a muck dearer insight both into their rights- and 



their liabilities thaa they at present possess."— 
Dmilf Ntm. 

** Altogether the book constitutes a perfect 
manual o7 the whole snldect of Joint Stock Law.'* 

'* Mr. Shelford has bestowed great care aad 
labour oa this work, and the matter to well 
arranged and indexed."— JrA#«MM. 

** Hia arrangement to always extremely clear 
aad happy> llis notes are copions aod reliable. 
Hto references are not eoaiusingly numerous, 
but they are authentic and c oac l ua i ve.*'— Awilay 
IVaMe. 

** Promoters or shareholders will fiad in thto 
small volume the whole law affecuaf anch com- 
panies, with a mass of useful infbrmatioa oa every 
conceivable poiot.'*— BrlTr Mutngtr, 

** This is a practieal aad clear expoaitioB oa 
the subject of Joint htoek Compaaiea.**— Xcawfed 
LimMittf C tmam nitt Jmrmml, 

** A book that simpliSea the lawa relative to 
Joint Stock Companiea. and ofert a kind of 
ready manual oa the soUaet to very valuable. 
Th« author has supplied thto deaideratasn care- 
fully aod skilfully /^-Mmor Mariti Htmtw, 
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Barry's Practice of ConTeyancing. 

Hvo., 18f. cloth. 

A TREATISE on the PRACTICE of CONVEYANCING. 

By W. WRiTT&KBn Babrt, Esq., of LuicoId'b Idd, Burister at Law, late 
Holder of the Studentship of the Inns of Court, and Anthor of " A TrealiBe 
on the Staiatory Jurisdictioo of the Court of Cbancery." 



" Tht HIlMr at 



■mbor ■Juproi'H biiHTtli id h k Boierot iha jccrti to *«lt (p hvnd. ihuha ii itplt to f iHidtBH 

HpiiJj'al pnetidl nnutuMi, bat ciilkiiii itiv'iu"lMil> hu*SH^doiH ^ui°/ »nU liu h> 

ttm wilk BKh llillilr. Ul4 wa hai* an doubt |„h an, hi, ,,1,1, nl ~kiiuii' lliu tl btcanwi u 

tbw hit criileiim will mtw wiih lUiu] ip- ^^ d'. r lU' In-i-v by wliidnny uoini un 

■•inautlwrii>tn>il«Htsw«kw1ueb>U1bc liy iiiu iSl"*!. air 

tiiiT point libdT tg uiH ID Uh arfiam »«]> iiiii 'n rTb ™M° BirS » «■ TinlSfiiU 
w'lirSSli lo"V"Sd'" r ^°^ oS in eonVMU^ni Nor^^IbrRiapSe- 
liHnduaiBDd mtr b« diMTJbqd u m nunul of 4 iAfFr'bAok of' rFfFKCin in 1i»g1^ thu Mr 
■■ Ito iMtiii miliar. ■ ■•Hvhleh hu lut fl^j ' "" "'"''i' "«"-■ -J*™ « '*• 
Hui nil, Tbtn ut beta do Innfit oa iba " w^ mnu rufioni nhTwfvH wkiK rlu «>ia 
Pruda or C«...T~ci« luud lor > l-i Um n.,n> ,b.? S. mX, "" «rk of »^ ^ 
l^BHTT't work i. tncBltdlr .hiiil pntiHa lilh J,^fi'"ibJ ho."' w^cT'iod ^^hV., » 



lUhtiMfnunit' ' ' Lii.L_j _..!. ,._ — .. __ .. 

Pltutd lo Ltun that it b4 b*cn TcoroduHd la 



Si ;:":. i'l'.':-.-:;";::;. 



ibat ibi MDin 10 coniribuud bi Mr. Binrwon uo of Vcndon and PuRhaHci. ud vtthlali 

wti MBiod, ni twina addrtitcd (oTtw tradoDia nfistoitDIt uhh tbtD vtrr hupUy. Hit boe^ 

111. Aalbor'a'd!^'lVii HU ui"S iSi'°,^Sui piwSahS'u 1 inwiit^^S'nMir! *" " 

doDc^ftT'" ' i^' ''^* ^'"'"^ ''*■ " ''''''* ""' *' '"^ u »c>ll>Maiid nioibl* 

dttrlr ud iDCciKllV. ncoIltcllD* ihu'i™ wu miithly eliai 'a^d^umpta iirl"iB'*b?ch l( b 

oalT ItylBI Iht foondaniD ud noi cn>ainB tha wniKii aill eoaMt Iho lonlraJ nadtt who U ii>- 

tdlScf. A worb Iha tubatuci of which 11 u linHid in <ncb4ll«iolllto oblwoaltniMItliM 

wtll kaonn 10 sot Mdtn, ondi do rtcom- of uMfnl bnooltdn. Thtobipwn on ito " Kt- 

mjudUwofmiD ol-farlllBntilt anpalMlio iiilnliaoof Laad^udllla; Uaclaralwior Till* 

loforinatioa ibai Ibt irtuuo lo niocb ^deiind dni'n^a'T^a'ihtiiiHlv^orlfi^^cMla'lilK)!!! 

■1*7 BOW be had in Iht Don convtoiui (on ot oa iht truifci of lud, lie."— tuJ^i Miutmttr. 
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Lewis on Equity Drafting. 

Post 8va, 12«. cloth. 

PRINCIPLES of EQUITY DRAFTING; with an Appendix 
of Fonnfl. By Hubkrt Lbwis, B.A., of the Middle Temple, Bamster at 
, Author of '^ Principles of ConveyanciDg/' &c. 

This Workf intended to explain the general principles of Equity Drafting, as 
well as to exemplify the Pleadings of the Court of Chanceryy will, it is hoped, 
be useful to lawyers resorting to the New Equity Jurisdiction of the County 
Courts. 



** W* hav* little do«bC that this work will soon 
gain ft lkVortbl« placA in tha estimation of the 
profttMiflo. It <■ writtca to a clear attractive 
■cylc, and ti pleialy the reeolt of much thonyhtfal 
•M ooaaeieMioaa leboor."— Xaw Mmgmtint mnd 



** Mr. Lewi*** work is likely to have • much 
wider circle of readers than he coald have 
•Dticspated wImb he commenced it, for almost 
ewrr paea «ul be applicable to County Court 
Pnoice* thooM ihe btU, in any shape or ooder 



uy title, be retained in the new jurisdiction.'- 
without it we fear that equity in the Coaoty 
Conru will be a mass of uncertainty ,— with it 
every practitioner must learn the art of equity 
drafting, and he will find no better teacher than 
Mr. Lewis ^—Ln Titmu. 

** This will, we think, be found a very useful 
work, not only to students fcur the bar and 
solicitors practising in the County Courts, as 
anticipated by the authort but also to the equity 
draftsman.*'— Xms Journml, 



Lewis's Introdaction to Conyeyancing. 



Sto.. 18«. cloth. 



PRINCIPLES of CONVEYANCING explained and illus- 
tntted by Concise Precedents ; vith an Appendix on the effect of the Trans- 
fer of Land Act in modifying and shortening Conveyances. By Hubert 
JjKWJB, B.A., late Scholar of Emmanuel College^ Cambridge^ of the Middle 
Temple, Barrister at Law. 



** The preface arrested our attention, and the 
eiaainauoo we haTU made of the whole treatise 
has fiveo us (what may be called a new sensation) 
pieasuiu in the perusal of a work on Coovey- 
aaeioff. We have, indeed, read it with pleasure 
aed s>rrat} and we may say at ooce that Mr. Lewis 
is eoiitled to the credit of having prodaced a 
v«i7 useful, and. at the same time, original work. 
Ihtt will appear from a mere outline of his plan, 
which is wtn ably wocked out. The manner in 
which his dtaaertaUons elucidate his sutuect is 
claar aad practical, and his expositions, with the 

'i of his prtoedenu, have the beit of all 
lities te Mseh a treatise, being eminently ju- 

__o«s and substantial. Mr. Lewis's work is 
cooceived in the right q»irit. Although a learned 
•ad goodly ▼olufoe. h may yet. with perfect 
neonety, be called a * handy book.* It is 
beaiaoe a oouraffeons attempt at legal improve- 
OMftts *ad it is, perhaps, by worics of such a 
chanietcr that law reform may be best accom- 
pUah«d.'*^/««w Mmt0Miu§ mnd Rnum, 

**U was still felt that a work explanatory and 
tllusmitive of coayey anctng precedents remained 
adssadmMiHs. Mr. Lewis proposes to supply this 
wast in the work aow before us. The book wilt 
be of the greatest use te those who hare some an< 
teeedtat knowledge of real property law, but who 
have not had much experience in the preparaticm 
of eoaveyaaoea. ' How to do it* might well be 
the nocto of the atuhor, and certainly no ordi- 
aarw lawyer ean peruse Mr. Hubert Lewis's book 
witMUt making himself much more competent to 
pfupere and understand couTeyancing than he 
before. <>9 the whole we consider that the 
k is desenrfna of high praise, both for design 
extcotioa* It is wholly free from the rice 



of Dook making, and indicates considerable re- 
leelioo and leaning. Mr. Lewis has, at all 
events, sueoeeded la produeina a woric to meet 
so eokoowladged want, aad we nave no doubt he 
will find muy gratefu) readers amongst more 
advaaeed.oMieas than among Tounger. students. 
Ja an sfipendis. devoted to the Land Transfer 
Act of last aeesaon, there are some useful and 



novel criticisms on its provisions.**— &iliV«Mf#* 
Jmumal mnd Rnmrttr. 

** Mr. Lewis has contributed a valuable aid to 
the law studeot. He has condensed the oractice 
of conveyancing into a shape that will facilitate 
its retention by the memory, and his precedents 
are usefull/ arranged as a series of progressive 
lessons which may be used as either illustrationa 
or exercises.**— £«• TiaM«. 

** It is clear that no labour has been spared to 
achioTe its object : every page oontains ample 
evidence of thoroughness aaa conscientiousness 
in the execution of the task uodeitaken. By the 
diligent and painstaking student who has duly 
mastered the law of property, this work will un- 
doubtedly be hailed as a very comprehensive ex- 
ponent of the Principles of Convejrancing.**— 
ZiMSilrtflii, er AriieM CUrkt* Mmgmnn§. 

The want of information which exists arises 
to a great extent from the absence of any work 
on the subieet. It is true there are several books 
of precedenu with voluminous notes, but they 
assume to a great extent that the drafuman knows 
the principles of his art, and merely give him a 
multitude of forms to select from, tnder these 
circumstances Mr. Lewis has come to the aid 
of the Student. His plan is to illustrate a series 
of conveyancing precedents by observations on 
the moct Important parts of the instruments, at 
the same time giving advice as to the omission 
or retention of clauses under various circum- 
stances. We have long felt the want of a book 
of this kind. It is a work of no ordinary diffi- 
culty, but. judging from a first perusal, it could 
not have fallen into better hands. 'The areat 
object in compiling a book of this nature Is to 
make it practicsliy useful, aad in thia Mr. Lewis 
has been genenllj successful. The perusal of the 
work has aiven us much pleasure, it shows a 
thorough knowledge of the various subjects 
treated of. and is cleariy and intelligibly written. 
Students will now not only be able to become 

Sroficient draftsmen, but, by carefully studying 
1r. 1jcw{»'s dissertations, may obtain an insight 
into the hitherto neglected principlca of convey. 
ancing.'*— i>i-ei £reau'iMf . 
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Eerr's Action at Law. — Third Edition. 

12mo., ]3«. cloth. 

AN ACTION AT LAW : being an Outline of the Jurisdiction 
of the Superior Courts of Common Law, with an Elementary View of the 
Proceedings in Actions therein. By Robbbt Malcolm Kbbr, Barrister 
at Law ; now Judge of the Sheriff's Court of the City of London. Third 
Edition. 



** There ii considerable merit in both woi^i 
(John William Smith's and Malcolm Kerr's); but 
the second (Kerr) has rather the advantage, in 
being more recent, and published since the Com- 
mou Law Procednre Act. 18G0 **— Jurist. 

" Mr. Kerr's book is more full and detailed than 
that of Mr. John William Smith, and is therefore 
better adapted for those who desire to obtain not 
merely a general notion but also a practical ac> 
Quaintance with Common Law Procedure.*' — 
SMeilor^ Jatmtal. 



** Aa a Third Edition the volmne needs no 4e« 
•cription and permits no criticism. Enoogli t» 
say that its {present appearance will amply sostaaa 
the repnutioB it had already acqoirea.^'— £«v 
2)im«*. 

" This is inst the book to put into a Stndent'a 
hand when ne enters the legal profession. W« 
have had occasion more than once to reoommeod 
it to the notiee of o«r iunior bt«thren."— X»in»- 



WV>/^'WWWW/%("»rv 



Tudor's Leading Cases on Real Propertji &c.— Second 

Edition. 

One thick vol. royal Syo., 42«. cloth. 

A SELECTION OF LEADING CASES on the LAW 
RELATING to REAL PROPERTY, Conveyancing, and the Construc- 
tion of Wills and Deeds ; with Notes. By Owen Dayibs Tuikib, Esq., 
of the Middle Temple, Barrister at Law. Author of '^ A Selection of Lead- 
ing Cases in Equity .'' Second Edition. 



** The Second Edition ia now before us, and 
wc are able to saj that the same extensive 
knowledge and the same laborioai indus^ as 
have been exhibited by Mr. Tudor on former 
oi-casioua characteriaa tliis later production of 
his legal authonliip ; and it it enough at Uiis 
moment to leiterate an opinion that Mr. Tudor 
has well maintained the high legal reputation 
which his standard works have achieved in all 
countries where the English language is spoken, 
and the decisions of our Courts are quoted.** 
— Xm» Mmgaam tmd RnUw^ 

** Tlie work btfore nt comprises a digest of 
drcisiooa which, if not exhaustive of all the 
principles of our real property code, will at 
least be found to lesTe nothing untouched or 
uorUborMted under the numerous leg«il due* 
trinea to which the lasea severally relate. To 
Mr. Tudot'a treatment of ail these subjects, so 
complicated and so varied, we accord our entire 
commendation. Thf-re are no omissioua of any 
important cases relative to the various branchea 
of the law cnmpi ised in the- work, nor are there 
any omissions or defects in his statement of the 
law itself applicable to the cases discussed by 
him. We cordially recommend the work to lite 
practitioner and the student alike, but espe> 



dally to the tormBr. '^^-SoUeitors' Jotirmat mmd 

** In this new edition, Mr. Tudor has care- 
fully revised bis notes in accordance with snt>- 
sequeut decisions that have modified or ex- 
tended the law as previously expounded. This 
aud tlie other volumes of Mr. Tudor are almost 
a law library in themselves, and wean satbficd 
that the student would Iram mora law from 
tiie careful reading of them than he would 
acquire from doable the time given lo the 
elaborate treatises which learned profrasors 
recommend the student to peruse, witli entire 
forgetfttloeas that time and brains are limited, 
and that to do what they advise would be the 
work of a life. Smith aud Mr Tudor will to- 
getlier give them such a knowledge of law as 
they could not obtain from a whole library of 
text books, and of law tliat will be useful every 
day, instead of law Uiat they will not wast 
tliree times in their lives. At this well the 
practising lawyer might beneficially refresh his 
memory by a draught, when a leisure hour will 
permit him to study a leading case. Ko lav 
library should be without this moat narful 
book.'*— £«s» TSmtM. 







o 



MESSRS. BUTTERWORTH, 7, FLEET STREET, E. C. 13 

Boose's Practical Conveyancer. — ^Third Edition. 

Two Yols. 8yo., 30f. cloth. 

THE PRACTICAL CONVEYANCER, giving, in a mode 
combining fiicllitj of reference with general utility, upwards of Four 
Hundred Precedents of Conveyances, Mortgages and Leases, Settlements, 
and Miaoellaneoas Forms, with (not in previous editions) the Law and 
amneroos Outline Forms and Clauses of Wills and Abstracts of Statutes 
affecting Real Property, Conveyanciog Memoranda, &o. By Rolla Rouse, 
Esq., of the Middle Temple, Barrister at Law, Author of <' The Practical 
Man,'' &C. Third Edition, greatly enlarged. 



Tador's Charitable Trusts. — Second Edition. 

Post 8?o., 18f. cloth. 

THE LAW OF CHARITABLE TRUSTS ; with the Statutes 
to the end of Session 1862,' the Orders, Regulations and Instructions, issued 
pnfBuaot thereto ; and a Selection of Schemes. By Owsv Davibs Tudob, 
Esq., of the Middle Temple, Barrister^at-Law; Author of '' Leading Cases in 
Equity;'' ^* Real Property and Conveyancing;" &c. Second Edition. 



** Mr. Tudor In the pivient edition of hie 
voik hM itmck ont beyond hii original inten* 
tfoa* and has made it a complete eompendiom 
of the law of eharitlet . In canying ont thla 
tntcBtion hla object appears to have been to 
prodneo a pnctleal and eoncise snmmaiy of 
thla bnach of the law. No living writer is 
more capable than Mr. Tndor of prodneing 
•ueh a work : bla Leading Cases in Equity, and 
■lao on the law of fteal Property, bare de- 
aorvcdly earned fbr bim the highest reputation 
ne * learned, eaiefiil and Judicious text-writer. 
Tbo main flMtnre of the work is the manner in 
wMA Mr. Tndor has dealt with all the xocent 
•tatatee relating to this subject : we have only 
to add that the index is vesy careAiIly com- 
pUcd.**— Solicitors' Journal. 

** Mr. Tudor's exeeUent little book on Charl- 
tnMs Tmsta. It is Indeed no longer a little 
bock bot a bulky one of some 650 pages. Mr. 
Todor bowcTer is a singular painstaking au- 
tbor, bis books, as the profession well knows, 
are models of indnstry and care, and hence 
tbeir popularity. This second edition has col- 
lected the caeee decided since the Issue of the 
first, and their number is surprising— upwards 
of one tboosaad. Mr. Tudor has made his 



work complete by the introduction of seyeral 
schemes for the settlement of charities, so 
that it Is in all respects the tffiit-book for the 
lawyer, as well as a hand-bocA for reference by 
trustees and others engaged in the management 
of charitiee.**— Lav Timet. 

"The account of the Law of Mortmain and 
the statutes respecting charitable bequests in 
their bearing on the different religious orders 
is ftill and definite, and the duties of trustees 
are explained in a clear and stndgbtforward 
way. Altogether this work must be exceed- 
ingly useftil, not to say indispensable, to all 
persons who are connected with charitable 
trusts whether as founders, managers or Xxvjh 
Um.^^BngliMh Ckwrehmmm. 

*'To this second edition large additions are 
made, and it is now a complete compendium 
of the Law of Charities.''— C/eriraJ Journal. 

** To all who hare occasion to look into the 
nature and origin of those trusts, together 
with the sereral Acts of Parliament which 
affect or govern them, Mr. Tudor's work will 
be found of great value, more especially as In 
this second and improred edition all the more 
recent cases have been oaretally collated."— 
BtlC»MoM&ngtr, 



«- 
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Sir T. E. May's Parliamentary Practice.— Fifth Edition. 

One very thick volume, 8vo., 32«. clotlu 

A TREATISE on the LAW, PRIVILEGES, PROCEED- 
INGS and USAGE of PARLIAMENT. By Sir Thomas Ebskinb 
Mat, K.C.6., of the Middle Temple, Barrister at Law ; Clerk Aasistant of 
the House of (Commons. Fifth EditioD, Revised and Enlarged. 

Contents. 
Book I. Constitution, Powers and Privileges of Parliament Book XL Piractice 
and Proceedings in Parliament Book III. The Manner of passing Private 
Bills, with the Standing Orders in both Houses, and the most recent Pre- 
cedents. 



" Mr. May's work upon this very important 
subject is one of those boolss which have uot 
now to gain, hut only to sustain a repuuuon. 
This book has been a guide, and a very good 
guide. Many alieratious in the Forms ot tiie 
House have taken place since the last edition 
was published, and the work seems to have 
been carefully brought down to tiie present 
day."— 71w«#. 

** Mr. May is the most competent man in 
England to treat of this subject. His authority 
In botli Houses of Parliament on all questions 
as to their functions and rules is always 
accepted as conclusive upon the question in 
debate. As it is now perfected this work is 
the one great and recognised authority on Par- 
liamentary Law and Practice, and therefore an 
indispensable addition to the library of all who 
enjoy that pleasant and profitable business/'— 
Lm9 Timus, 

'* Mr. May's work is too well known to need 
any statement of its contents, being a standard 
of reference not only in England, but in the 
United States, and In every part of the world 
where our Parliamentary institutions have t>een 
imiuted."— Dat/f Ntm, 

** The value of tlib excellent work is greatly 
Increased by the thorough revision it has 
undergone at tlie hands of tiie author, as well 
as by additions made to it, so as to bring it up 
to the last point of time. It possesses more^ 
over, a copious index, which facilitaies beyond 
measure the researches of those whose avo- 
cations or whose pleasure cause them to study 
the subject of which it so lucidly treats. Tf>o 
much, therefore, cannot be said in praise of Uie 
production for its accuracy and for excellence; 
nur can It he too strongly or too earnestly re- 
commended to tlie attention of all persons in 
anywise connected with or interested in the 
business of legislation." — Oitervtr, 

'* In all that relates to the constitution and 
practice of I*arliament, the work is an express au- 
thority, and is referred to as such in the debates 
of either House. Any Member of Parliament 
will find as a rule all he wants in Mr. May*s 
Treatise, and members of our pmfcssion who 



consult the book for practical porposes will be 
most interested by the pages which are devoted 
to an account of the manner of passing private, 
bills. No solicitor who has or desires Parlia. 
mentary practice should omit to read at least 
BO much of tills treattse." — SoUdttrt" Jomrmmi^ 

** Mr. Erskine May*s treatise on Uie usages 
and privileges of the English Parliament is a 
work of standard value. It requires no eulogy 
from the periodical press to raise its value in 
tJie eyes of English readers both at home and iu 
the colonies. We heartily welcome the Ibvrth 
edition of tiiis very important work, t>ecaoM 
every fresh edition which brings up tlie pre- 
cedents it quotes and all changes in law or 
practice to a more recent date, greatly adds to 
its immediate value." .-JEeiwMRMr. 

*' Mr. May's new publication is a new edition 
of a work on the most intereathig and important 
subject, the forms and procedure by which tlie 
business of tlie Legislature of either House of 
Parliament is carried on; and Mr. May, in 
preparing it, has added so much firesh matter, 
tliat this edition is invested with all the cha* 
racteristics and value of a new work."— Prasr. 

" We spoke formerly of the lucid arran«e> 
ment of the volume, and of Uie clear and 
forcible, as well as entertaining way in wliich 
the various rules and practice of the two 
Houses, together with their historical constitu- 
tiuu and privileges, are placed before the 
reader. The arrangement is admirably adapted 
to prevent needless repetition. As a (eoeral 
view of the proceedings of both Hooses of Par- 
liament, it is the only book of authority we 
possess.'* —EMamUmtr, 

*' Mr. May's book is a model of what such a 
book ought to be. It b neither a mere treatise 
without the sanction of any precedent, nor is It 
merely an Index of cases. It combines the ad- 
vantages of both, and it will be of no ordinary 
benefit to Members of Parliament that there is 
a book like Mr. May's to svpply them with in> 
formation which they certainly ought to possess, 
but which, without Mr. May's assistance, we 
very much doubt If they would ever obtain.**— 
Standard, 
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Latham on the Law of Window Lights. 

Post 8?o^ lOs. cloth. 

A TREATISE on th^ LAW of WINDOW LIGHTS. By 
F&AiTGis Law Latham, of the Inner Temple, Esq., Barrister at Law. 
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je's OrabVs Conveyancing.— Fifth Edit, by Shelford. 

Two Yols. royal 8to., 3/. cloth. 

CRABB'S COMPLETE SERIES of PRECEDENTS in 
CONVEYANCING and of COMMON and COMMERCIAL FORMS 
10 Alphabetical Order, adapted to the Present State of the Law and the 
Practice of Conveyancing ; with copious Prefaces, Observations and Notes 
on the several Deeds, oj J. T. Chribttr, Esq., Barrister-at-Law. The 
Fifth Edition, with numerous Corrections and Additions, by Leonard 
SHJSLFoao, Esq., of the Middle Temple, Barrister-at^Law. 



From the Law Timei. 
** Tht prtp«ntioo of it could not haTC been eon- 
Htd lo mora able hands than those of Mr. Shel- 
toid.the vetcr&n aochority on real property law. 
with thtt indnatry that distinguishes him he has 
done anplc jostke to his task. In carefalncss we 
Bsvf in hijB a second Crabb. in erudition Crabb's 
Mperior ; and the result is a work of which the 
original author would have been proud, could it 
k«r« eppeand under hi» own auspices. It is not 
sbook to be qui'ted, nor indeed conld its merits be 
cikjbtied hr quotation. It is essentially a book of 
iffictioe. which can only be described in rude out- 
line end disnjsscd with applause, and a rccom- 
ttcndatioD of it to the notice of those for whoso 
strrice it has been so laboriously compiled." 

Piross ik€ SolieUor^ Journal and Reporter. 

** Tbc collection of Drecedentscontained in thcee 
twovolomes ara all that could be desired. They 
are paiticulariy well adapted forSoIicitors.beioB 
of a realir practical character. They are more- 
otcr fre« from the useless repetitions of common 
fenus that ao much increase the bulk and expense 
ef some col Icctlous that we could name. Wekaow 
sot of any eoUectioo of cooTeyanciog precedents 
that would make It so possible for a ^ro to put 
together a presentable draft at an exigency, or 
vkieh an more haady in eveiy respect, even for 



the experienced draftsman. Mr. Shelford has 

groTed himself in this task to be not unworthy of 
is former reputation. To those familier with his 
other works it will be a sufficientrecommcndation 
of this." 

From the Law Magazine and Review. 
*' To this important pert of his duty— the remo- 
delling and perfecting of the Forms—even with 
the examination which we ha> e already been able 
to afford this work, we are able to aArm, that the 
learned editor has been eminently successful and 
effected ▼aluable improTements.** 

From the Law Chronicle, 
" It po s sesses one distinctive feature in devotinc 
more attention than usual in such works to forms 
of a commercial natura We are satis6ed irom 
an examinationof the present with the immediately 
preceding edition that Mr. Shelford has very con- 
siderahly improved the character of the «ork, 
both in the prefaces and in the forms. On the 
whole the two volumes of Crabb's Trecedents, as 
edited by Mr. Leonard Shelford. will be found 
extremely useful in a solicitor's office, presenting 
a large amount of real property learning, with 
▼err numerous precedents : indeed we know of no 
book sojnstly entitled to tbe appellation of handy* 
aa the fifth edition of Mr. Crabb's Precedents.*' 



Goote's New Adxnirally Practice. 



8vo. 12<. cloth. 



THE NEW PRACTICE of the HIGH COURT of ADMI- 
RALTY of ENGLAND ; with the New Rules of 1859, and a Collection of 
Original Forms, and Bills of Costs. By Hemrt Charles Cootb, F.S.A., 
one of the Examiners of the High Court of Admiralty of England, Author of 
*' The Practice of the Court of Probate/' << The Practice of the Ecclesiastical 
Courts,*' &c. 



Mr Coote fa alresdy Tory nnerally known 
to the Profoaaioo by hia ▼aluable books on tho 
New Practtco of the Court of l*robate and tha 
Practice of the Ecclesiastical Courts, which we 
kave had occasion to notice. The work before us 
IS ehararteriacd by lucid arrangement of the 
sul^ieet>matter; as well as by e constant apprecia. 
tran of what suits the eonvenicnce of practitioners, 
rhe aMiwsC tjTO in this department of the law 
need hardly Be afraid to undertake the ordinary 
bosioest of the Court with such a book to guide 
^mr-Selieiien* Jemnmt mtU R'porttr. 
** Mr. Coote has the great advantage of es> 



perlence ; he has been long a practitioner in the 
Court as a Proctor ; ha is consequently familiar 
with those minntias of practice which mark the 
distinction between the student and tha practical 
man/*~X<«« Timee. 

" Mr. Coote has, in a volume of convenient sine, 
furnished the practitioner in the Admiralty Court 
with an iovalnable manual. It is not merely 
that Mr. Coote's volume is the only existing 
book of practice Uiat it is to be recommended, but 
that it is a very excellent and complete produc- 
tion.**— £«« CAroHicU. 
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Bouse'B Copyhold Manual. — ^Third Editioiu 

Just published, 12iDa, 10«. 6d. cloth. 

THE COPYHOLD ENFRANCHISEMENT MANUAL, 

giving the Law, Practice and Forms in EnfranchiBements at Common Law 
and under Statute, and in CommutationB ; with the Values of EnfrancluBe- 
nients from the Lord's various Rights : the Principles of Calculation being 
clearly explained, and made practical by numerous Rules, Tables and 
Examples. Also all the Copyhold Acts, and seyeral other Statutes and 
Notes. Third Edition. By Rolla Rousb, Esq., of the Middle Temple, 
Barrister at Law, Author of '< The Practical Conveyancer," &c. 



** This new edition follows the plan of iu pre- 
deceftsor, adoptiag a fivefold division :— 1. The 
Lew. S. The Practice, with Pnctical Sufgee- 
tions to Lord*, Stewexde and Copyholders. S. 
The Mathematical consideration of the Snluect 
in all iu Details, with Rales, I'ables and Exam- 
ples. 4. Forms. 5. The Statutes, with Kotes. Of 
these, we can only repeat what we have said before, 
that they exhaust the sntoect ; they give to the 
practitioner all the materials required by him to 
conduct the enfranchisement of a copyhold, whe- 
ther voluntary or compulsory **'-Law Timu*. 

** When we consider what favor Mr. Rouse's 
Practical Man and Practical Conveyancer have 
found with the profession, we feel sure the legal 



world will greet with pleasure a new and ii 
proved edition of hia oopybold manual, 
third edition of that work is before us. It is a 
work of great practical value, suitable to lawymra 
and lajmen. We can freely and heartily reoom- 
mend this volume to the practitioner, the steward 
and the copyholder.**— Xov Mmgmairu, 

*' Now, however, that copyhold tcauree an 
being frequently converted into freeholds, Mr. 
Rouse's treatise will doubtless be pioductive of 
very extensive benefit ; for it seeou to us to hare 
been very carefully prepared, exceedingly well 
composed and written, and to indicate much ex- 
perience in copyhold law on the pert of the 
author ."--^•ciftfri' Jowmml, 
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Lnshington's Naval Prize Law. 

Royal 8?o., lOi. Qd, cloth. 

A MANUAL of NAVAL PRIZE LAW. By Godfrby 
LusHiNGTONy of the Inner Temple, Esq., Barrister at Law. 
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Shelford'fl Succession Duties.— Second Edition. 

12ino., 16«. cloth. 

THE LAW relating to the PROBATE, LEGACY and 
SUCCESSION DUTIES in ENGLAND, IRELAND and SCOTLAND, 

including all the Statutes and the Decisions on those Subjects : with Forms 
and Official Regulations. By Leonard Shblford, Esq., of the Middle 
Temple, Barrister-at^Law. The Second Edition, with many Alterations and 
Additions. 



'*The book u written mainly for solicitors. 
Mr. Shelford has eccordingly planned his woik 
with carefol regard to ito practical utility and 
daily ose."— Jto/iViWt' Jommmi. 

*' The treatise before as on the charges which 
the State levies on the dcToIntion of property by 
death has been one of the most useful and popular 
of his productions, and being now the text book 
on the subject nothing remains but to make known 



Iu merits have 
of them.**— £«w 



its appearance to oar readers, 
been already tested by most 
Timtt, 

*' The work, although called a new cdttioo. Is 
in great part entirely new. On the whole Mr. 
Shel ford's book appears to us to be the best and 
most complete work on this extremely intricate 
subacct.*'— £e« Mmgtuitu, 
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Woolrych on Sewers. — Third Edition. 

8vo.| 12f. cloth. 

A TREATISE of the LAW of SEWERS, including the 
DRAINAGE ACTS. By Humphry W. Woolrych, Serjeant at Law. 
Third Edition, with considerable Additions and Alterations. 



*' Two editioDB of it hare been tpeedOy ex- 
haoited. and a third called for. The author 
it aa accepted anthority on all anbjecta of thia 
ctaM."— £mp Tiwte$. 

** Tbla la a third and greatly enlarged edition 
of a book which haa already obtained an eata- 
Ulahed repttlatioD aa the most complete dia- 
muion of the aubject adapted to modem 
tlmca. Since the treatise of Mr. Serjeant 
CaSlia in the early part of the 17th century, 



no work filling the same place haa been added 
to the literature of the Profession. It la a work 
of no slight labour to digest and arrange this 
mass of legislation ; this task, however, Mr. 
Serjeant Woolrych has undertaken, and an 
examination of his book will, we think, con- 
vince the most exacting that he haa fully 
aueceeded. No one should attempt to meddle 
with the Law of Sewera without ita help."— 
SoUeiioT^ Journal, 



Grant's Law of Corporations in General. 

Royal 8to., 26*. boards. 

A PRACTICAL TREATISE on the LAW of CORPORA- 
TION'S in GENERAL, as well Aggregate as Sole; including Municipal 
Corporations ; Bailway, Banking, Canal, and other Joint-Stock and Trading 
Bodies; Dean and Chapters; Universities; Colleges; Schools; Hospitals; 
with quaH Corporations aggregate, as Guardians of the Poor, Church- 
wardens, Churchwardens and Overseers, etc. ; and also Corporations sole, as 
Bishops, Deans, Canons, Archdeacons, Parsons, etc. By James Grant, 
Esq., of the Middle Temple, Barrister at Law. 
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Hunter's Snit in Eqnily. — Third Edition. 

Post 8vo., 9*. cloth. 

AN ELEMENTARY VIEW of the PROCEEDINGS in 
a SUIT IN EQUITY. With an Appendix of Forms. By Sylvestbr 
J. HuRTBR, B.A., of Lincoln's Inn, Barrister at Law. Third Edition, by 
G. W. Lawbancb, M.A., of Lincoln's Inn, Barrister at law. 



** It haa been made a textr book foi examinations 
at tha Universities and the Inns of Court, and is 
kow well known to the majontj of stadrntx who 
kavf any dtaire to ke acquainted with the pnc 
ticc of the Coorts of Kqaiiy ,"— ^/tciftfrj' Jt/wnal, 

** Scodeata will be ylad to lean that a new 
edition of llnncrr'a Muit in Rquity haa just brrn 
luaad.and wb(ch haa bevn tupiwred by the addi- 
t>an of refenscaato the authoritiea, and bv altrr- 
Mioaa, where reuabtte. from a change in the pro* 
cedars of tha Conrt. we may add, that it is the 
ksoc studcBia abonld maatar bafon encountering 



the more abstrusa dissertations on equity. It la 
easy, persuaaive and instructive."— Z^rwirM*. 

*' Mr. Lawrance. who has prepared thia edi- 
tion, has enhanced greatly the utility of the 
work by the addition of numerous references to 
authorities — such aa the statutes, the decided 
cas«s. or the general consolidated orders.**— X«a» 
2'ttmtM. 

*' It was designed for the student, but it will 
be welcome to the practitioner who would pr«' 
pa'e him*<elf for the new duties that the County 
k.quity J^urisdiction Act will impoae upon him.* 



Tim4s aa |A« ird EdtM; 
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Wills on Evidence.— Foorth Edition. 

8vo., 10«. cloth. 

AN ESSAY on the PRINCIPLES of CIRCUMSTANTIAL 
EVIDENCE. Illustrated by numerous Cases. By the late William 
Wills, Esq. Fourth Edition, edited by his Son, Alfred Wills, Esq., 
Barrister at Law. 
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Ghitty, jtin. Precedents in Pleading. — Third Edition. 

Part 1, Royal Svo., 20m. cloth. 

CHITTY, JuN. PRECEDENTS in PLEADING; with 

copious Notes on Practice, Pleading and Evidence. Third Edition. By 
the Late Tompson CniTTYy Esq., and by Leofbio Tbmplb and R. G. 
WiUiiAHs, Esquires, Barristers at Law. (Part 2 is in preparation.) 



Browning's Divorce and Matrimonial Causes Practice. 

Post 8vo., 8«. cloth. 

THE PRACTICE and PROCEDURE of the COURT for 
DIVORCE and MATRIMONIAL CAUSES, including the Acta, Rulea, 
Orders, copious Notes of Cases and Forms of Practical Proi^edinga, 
with Tables of Fees and BiUs of Costs. By W. Ebnst BBOWiaKO, Esq., of 
the Inner Temple, Barrister-at-Law. 



"A work of very considerable merit and 
great practical utility, and we have in thia 
work what the lawyer and the practitioner 
require. We have the principles of law clearly 
ana perspicuously enunciated and most copi- 
ously verified. The various subjects are me- 
thodically distributed, and the style is polished 
and agreeable. All tlie forms now in use and 
taxed bills of costs are also appended to the 
work. After a careful study of this work, we 
unhesitatingly recommend It as well to the 
student as to the legal practitioner." — Lam 
Magazine and Review. 

'*The time has come for a Matrimonial 
Chitty*s Archbold. Whether Mr. Browning 
has taken the great guide to practice in the 
common law courts for his model, or not, we 
cannot say, but if he is an imitator he has 
copied with success. Clearness of arrangement 
and statement, and brevity, are the most ap- 
parent merits of his book. It la, therefore, 
easy to consult, and bears throughout a tho- 
roughly practical air. If the future editions 
are edited with the same care and ability that 
have been bestowed upon this, it will probably 



take Its place aa ike Practice of the Divoroo 
Court."— Jttrifi. 

" The author appears to have dOlgently col- 
lated the reported cases, which he states with 
precision and clearness. This little work ia, 
therefore, calculated to be useftU to those who 
practise before Sir C. Cresswell. The appendix 
of forms will be particularly serviceable to the 
inexperienced, and, since we have alluded to 
the appendix, we ought not to omit mRlclng 
the very useAil precedents of bills of costa 
which it contains. These alone are sufficient 
to obtain a good circulation for this manual." 
— Solieiiw^ Journal. 

" The author has set to work in a proper 
spirit, and tells us simply what the practice of 
the court now is, without inquiring what it 
should be. The forms in the appendix, we 
are assured, have been used in practice. 
The arrangement is good, and the whole work 
has an unpretending business-like air about it 
which will recommend It to the profession." — 
Atkenaum. 

" Mr. Browning's little volume will doubt- 
less become (Ac practice of the Divorce Court." 
— Law Timet, 



Brandon's Law of Foreign Attachment. 

8yo., 14f. cloth. 

A TREATISE upon the CUSTOMARY LAW of FOREIGN 
ATTACHMENT, and the PRACTICE of the MAYOR'S COURT of the 
CITY OF LONDON therein. With Forms of Procedure. By Wooi>- 
THOBPB B&ANDON, Esq., of the Middle Temple, Bifrrister-at-Law. 
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Moseley on Contraband of War. 

PoBt Sto., 5i. cloth. 

WHAT IS CONTRABAND OF WAR AND WHAT IS 
NOT. Comprising all the American and English Authorities on the 
Subject. By Joseph Mosblbt, Esq., B.C.L., Barrister at Law. 

''This valnable little book has evidently been 
written with anch care and after a great deal of 



Sirsned by the Author in the 
is treatise is aa exceedingly 



'*The nethod 
constnetioo of 
good oo%J'*'S9liciters* Jommmi 

** '1 he anthorities are fully set forth and the 
principles stated in Mr. Moseley's pevca. All 
the English and American aatlionties ars cited." 
Lew 7?i 



well directed research.**— £pwi» m i. 

" The law on this subject will be fonnd very 
ably, succinctlj and readably set forth in the 
volame before v»,'*--Atkgnsmm, 
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CSiadwkk's Probate Court Manual. 

Royal 8vo., 12t. doth. 

EXAMPLES of ADMINISTRATION BONDS for the 
COURT of PROBATE; exhibiting the Principle of various Grants of 
AdminiBtration, and the correct Mode of preparing the Bonds in respect 
thereof; also Directions for preparing the Oaths, arranged for practical 
utility. With Extracts from the Statutes ; also various Forms of Afiirmation 
prescribed by Acts of Parliament, and a Supplemental Notice, bringing the 
work down to 1866. By Samuxl Chadwxok, of Her Majesty's Court of 
Probate. 

put of the law llbruy of the pnetltloMr. for ho 
has collected prccedcntt that are iB cooatant re- 
q«JreiBant. Ihia ia purely a book of practice, 

but therefore the more ▼alaable. It telle the 

to the cUeBta."-— Xr«e MUgmMtmt mud reeder what l# d»t and that ia the infonnatioa 
.._... moat reooired after a lawyer betina to praciiae." 

Mr.Chadvick'sToluMwaibeaiMcoM«T "LtmTum, 



* We uidertaka to i«y that the poaaearion of 
thiB Tolwae by practitionera will prcTeni many 
aUieh and awii ' ' .. .' 



p« delay, provokiof to the 

lawyer hiauelf and dii&CQit to be aatialactorily 
nplaiaed ---- - - 
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Giant's Law of Banking. — Second Edition by 

8vo. 21«. cloth. 

GRANT'S LAW of BANKERS and BANKING and 
BANKS OF ISSUE, Limited and Chartered, and Wmding-up ; Direetors, 
Haoagers and Officers ; and the Law as to Cheques, Circular Notes or 
Letten of Credit, Bank Notes, Exchequer Bills, Coupons, Deposits, &c. 
(Appeudiz contains the Bank Notes Issue Bill, and Reasons for Bill, and 
Official Bank Returns.) Second Edition. By R. A. Fisher, Esq., of the 
Middle Temple, Barrister-at-Law. 

known trefttiao on thla branch of the law haa 
been called for and verr ably auppUed by Mr. 
FUher."— Zav TiwM$t Second Notiet. 

" The learning and Industtj which were ao 
conapicuoua tn Mr. Orant'a former work are 
eqauly apparent in thla. The book auppUea a 
real want, which baa long been felt both by tbo 
profeaaion and by the public at largc^-VwrM. 
' " We commend thia work to our readera. It 
la at once practical and intelligible, and ia of 
uae alike to the unprofeaaional aa well aa the 
profeaaional reader. No bank, whether a pri- 
vate conrem or a joint-atock company, ahould 
be without It."— if oaay MarM Btvint, 



** The preaeot editor haa rery much in* 
eretied the Taloe of the original work, a work 
vhoM iterling merita had already ralaed it to 
the laak of a aiandaid text-book.'*— Xav Maga* 
time, 

*' No man in the profeaaion waa mora com- 
P«l«nt lo treat the aubject of Banking than 
Mr. Otsnt. Thla Tolume appeara opportunely. 
To aU engaged in the Utigationa, aa well aa to 
all legal adTlaera of Bankera, Mr. Grant'a work 
vtn be aa InTalnable aaalatant. It la a clear 
and carefktl treatlae on a aubject not alreadT 
eihauated, and it mnat become the text-book 
npoa it.**— Xmp Titma, 

*« A Second Edition of Mr. 3ranf a well. 
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ParkixuMm's Common Law Chamber Fractioe. 

12ma, 7«* doth. 

A HANDY BOOK FOR THE COMMON LAW 
JUDGES' CHAMBERS. By Gbo. H. Pabkinson, Chamber Clerk to 
the Hon. Mr. Justice Byles. 

For tkia work Mr. Paikiaaon b caftlneatly 



«aalificd.'*--JiBrto. 

. ** It ia eatreaMly well ealcalatcd for ibe inirpoae 

for wbieb it la iuteaded. So mncb work is.Bow 



la CoamoB Law Cbambera by jnoior derka 
tbaa Mch a little treatise ia noeb wanted, Mr. 
Paikiaaoo haa performed hia task akilfnlly and 
wi^ tvJ*'—Mi€it9r^ Jemrnmi. 

" Tbe pnetice in Ckanbera haa become anfi- 
cieeuy imooitast to call for a treatise devoted to 
it, aor eewd a asore competent man for the taak 



have preaeoted himself than Mr. Paiklasea. 
whose great ezperieoce aa well as iotelliceoce 
haTe loBK placed him la the position of aa aatho* 
rity on all mattera apperuiDiof to this peculiar 
but Tery exteneire branch of Commoa Law Prae. 
tice.**— 2i«w Timiet, 

** The'e is much that wonid proTe very naefnl 
tothepractitiooer ia Mr. Paikiaaoa*scompuatiop. 
and which, so far as we are aware, is doc to bo 
foond ia any other book collected withe««al 
eiseneaa.*'-£«» Mmgmeme mmd Bevtem, 



so LAW WORKS PUBLISHED BY 

Oke'B Magisterial Synopsis. — Ninth Edition. 

Odb >er; thick VoL, Bio., B2i. 6d. cloth. 
THE MAGISTERIAL SYNOPSIS: a Practical Guide for 
Mag-tBtratM, tbeir Clerks, AttorDiei and Constsblea ; Summary Convictioiu 
and indictable OffcuceB, with their Penalties, PunbhaientB, Procedare, kc, 
being Alphabetically and TBbolarly arranged. By Gboeok C. Oeb, Chief 
Clerk to the Lord Mayor of London, Author of " Tht Maguterial Por- 
wafirt," " Tht Law» of TwTipU^ Roadt," ■■ ■ " ' " ^^ ' - " 
gad ^thery Zaioi," lie. ke. Ninth Editi 




" To Omrgt C. Oke, Eiq., fto., ke., kc, Ifuilon HirOK, Londoti.' 

Optntona of Htn lata b>rd Ohaneellor OaoipbalL 

ongnlDlale yas on Uu: (n:>t lueem of jgnrTtliuU* BtsoiiiU. w 




mbliilwd^ A book wlucb i 
''mulfuiMu' 
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OBHlMHltDaf IhtcilBiHiiutua.UUBwIbR arci Uw csumrr u hut tsuigu enAi hudiv 
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Oke'B Magisterial Fomralist. — ^Third Edition. 

One thick volume, 8vo., 85«. cloth. 

The MAGISTERIAL FORMULIST: being a complete CoUec- 
tkm of Fonns and Precedents for practical use in all Cases oat of Quarter 
SpMiom^ and in Parochial Matters, by Magistrates, their Clerks and 
Attomies: with an Introduction, Explanatory Directions, Variations and 
Notes. By Gbobob C. Okb, Author of '< The Magisterial Synopsis,'' &c. &o. 
Third Edition, enlarged and improyed ; with a Supplement, containing new 
Forms under the Criminal Law Consolidation Acts. 

*•* The Supplementp containing matters under the New Criminal Law Consoli- 
dmtion Acts, 1861, may be had separately to complete copies, price 2«. 6d, sewed. 



** B«iav a fftotlemaB of my grmt upcriaiM 
Bad l«axnia( in such matttrs, Mr. Ok«*i Formaliit 
hu bttca found tztrvmely OMfol m a companion 
^vlwna to th« Syaoptis. The two voIiunM 
tofccbcr ooasCtCQtc a complcu library for Haait- 
tratas. and are inditpeniabla for their derlia, and 
for attoraeys pnctiuna before Magistrates."— 

** A new edition of a woik of established anthcH 
tity. • • • ThisToliuneisaneoeiaary*SiippIe- 
BMM to Oke*s Synopsis*— «t least with magifltrates, 
thair defks and parish offieers. The coaipiler is 
entitled to say that it will be found the most com- 
pvelMoaiTe body of forms in magisterial praetiee 
that haa been published and many more than the 
aambcr comprised in all the published worics on 
the sa^lect. Its Talne is incraased by its excellent 
anvngement s whatarer is wanted can be readily 
feoad not the least Tiitae in a law book."— J 



** Each of the works forms a Tory thick relume 
octavo ; that before us, in particular, consisting of 
nearly 1,000 pages, and it is perhaps needless to 
add, are excellent companions to a Justice of the 
Peace out of Sessions as well as for other descrip- 
tions of persons for whose use they hnre been 
compiled.**— >/iirw/. 

*' What Chitty's * Archbold' is to the common 
law practitioner, what Daniell's ' Practice' tMu 
to Chancery men, what Davidson's * Prtoedentt ' 
are to conveyancers, such are Mr. Oke's works 
to those engaged in magisterial duties. Can we 
use higher praise f If we could we would, be- 
cause a really genuine book of practice is beyond 
all price. • • • This, the third edition. Is 
destined, we doubt not, to be swallowed up with 
the same avidity as is luual with this anthor'a 
publications.**— J 



V>^MMMMMMMMMM«W»MM 



Oke'B Turnpike Laws. — Second Edition. 

12mo., 18j. cloth. 

THE LAWS of TURNPIKE ROADS; comprising the whole 
of the General Acts ; the Acts as to the Union of Trasts, for facilitating 
Arrangements with their Creditors; the Interference of Railways and other 
Public Works with Roads, their Non-repair, and enforcing Contributions 
from Parishes (including the Acts as to South Wales Turnpike Roads), &c. 
4bo. ; practically arranged, with Cases, Notes, Forms, &c. &c. By Gbobob 
C. Okb, Author of « The Magisterial Synaptie" and << The Magisterial 
Formu&st," &c. Second Edition. 



** U the • Synopsto* Mr. Oka is unique ; the 
plan was perfectly original, aod he hes no com- 
petiior. In the Turnpike Law he is himself a 
competitor with others, who had preriously poe* 
ssiainn of the field, K everthclcss, »o well has he 
executed his design that his rolnme has fairly 
taken pnoedcnce io the esteem of the profession, 
because he has written it with the same in- 



dustrious research and painstaking correction 
which distinguished the * Synopsis.* **— £«» 
2¥mm. 

" AU Mr. Oke*s works are well done, and his 
'Turnpike Laws' is an admirable specimen of 
the dess of books renulred for the guidance of 
magistrates and legal practitioners in country 
districU.**-^&/^>Mr#' J^mrnmL 




24 LAW WORKS PUBLISHED BY 

Glen 'a Law of Ei£:hwayB.— Second Edition. 

Post Svo., 20(. clotb. 
The LAW of HIGHWAYS; compriaing the Highway Acts 
1836, 1862 and 1884 ; the South Wales Highway Act ; the Statutes and 
Demsions of the Courts on the Btjbject of Higbnayt, Bridge*, FerricB, fcc, 
induding the Daties of Highwa; Boards Snrveyon of Highways, the Law 
of Highways in Local Board of Health Districts; Highways affected by 
Railways, and Locomotives on Highways. With an Appendix of Statutes 
in force relating to Highways. By W. Cobhinqham Glbk, Esq., Barrister 
at Law. Second EdttiOD, 

U Itannd u Eonula much iiifaniHim vtaleb 

d BCHn] Ltw upofi thi nbjnt li hi fonh wliL & 

a can ind laddlij dtvcrvjoi at tn*i vnim, and 

i- > Eiwd Indu fullluui Rrunm, ud raidnt 

B Hi^ci Kklcb bv TitUtn piiUkk(d.''--AMt« 

E. aruf Pmm. 

II '■Hr.Olunijwtll 
sf tlu am (dtiioB wr- 

1- *JP'><~. •xi U> aKoi 

. S tKthMtvS-. 

.« upiuiwUI Im towithaoigJmbTawmwl t l W r. Wiand 

."— 7« JfuuriH. •» HAiBI hiAn orali HaMTiikUkia IhH 

td npuuioD ia the 3sl**pupk li UUlr la luiBUtB ftilli iba im- 

ai laboriaai vhur, tSta gbniDad W"* ptedaetasr. It hai Aa 

a II iE» h« daDTanniw nil prlniad udwill ladiud. aa 

Fful la ihoic trail ■« wall ■rranvtd- and a Goplau iadal af 

I hnowladirB ataintn randan li a perfKl roDiLJtadiaD aT iba 

ni iQifl iianiciuu anDcn di (db lav^ I hii woik aaihorltial bcarlna Ui inj vav OD \ht lav of 

upin* above athan wblch ProfiH mairlr U bi ti]|ki>aj>."-^>^li>rt' Joanwl 



Olen'i Poor Law Board Orders.— Fifth Edition. 

13nio., I2j. cloth. 

THE OEIfERAl CONSOLIDATED and other ORDERS 
of the POOR LAW BOARD and the POOR LAW COMMISSIONERS; 
with the Oeneial Orders relating to Poor Law AccoodIs, the Statutes re- 
lating to the Andit of Accounts, Appeal* and the Payment of Debts, with 
Explanatory Notes elocidadng the Orders, TaUea of Statotea, Cues and 
Index. By W, Cdmrikobjji Olbh, Esq., Barrister at Law, and of the 
Poor Law Board. PifUi Edition. 



Olen'a Law of Public Health.— Fourth Editicm. 

Post Svo. 21», clotb. 
A TREATISE on the LAW relating to PUBLIC HEALTH 
and the Local Government of Towns, inclnding the Law relating to the 
RemoTal of Nuisances iDJnrioDs to Health and the Prevention of Diseases ; 
with Statntea tod Case*. By W. CuMKiHaHAv Olbk, Esq., Barrister at 
Law. Fourth Edition, 



Oke's Chune and Fishery Laws. — Second Edition. 

12ma, 10«. 6eL cloth. 

A HANDY-BOOK of the GAME and FISHERY LAWS ; 

containiog the ^hole Law as to Game, Licences and Certificates, Poaching 
Prevention, Trespass, Rabhits, Deer, Dogs, Birds and Poisoned Grain 
throughout the United Kingdom, and Private and Salmon Fisheries in 
England. Systematically arranged, with the Acts, Decisions, Notes, Forms, 
Suggestions, &c., &c. By Gborob C. Okb, Author of ** The Magisterial 
Synopauj** &c. &c. Second Edition. 

*•* This Edition includes Cbapters on the Scotch and Irish Game Laws, Pro- 
perty in Game, Suggestions for Amendment of the Laws, the Poaching 
Prevention Act, 1862, the Poisoned Grain Prohibition Act, 1868, &c. &c. 



** The first editioD huTiog enjoyed a rapid 
•il«, • srcood lias ruabird Mr. Oke greatly to 
enlarge his deaigo aud to add the very tin* 
poftant staCates which have been passed since 
the publication of the first edition. Its siae is 
doobled, • tabolar list of tlie penaldes has 
been appended, and the index made extremely 
oopioiaa and complete. Tbb is now really what 
it IS unncd, a Handy Book of the Game and 
Rahery Ijiws, and gives all the information 
that cau be reqaired by the sportsman or his 
legal adviter.**— i.«s» Trnti. 

** This treatise has come oat at a very season* 
•bJe time, casting tlie light of English law on 
recent atatntca for the protection of game by 
land or water, and will be fonnd invalnable to 
all connected with those laws.**— P«rfJbAw« 



'* The worit b carefully composed, and con- 
tains a foil index.** — SoHeiior^ Joumtd, 

** Care and Industry are all that can be 
shown in snch prodnctionB, and these qualities 
»rp genrmlly sitown in the present works. 
Mr. Oke's book takes a somewhat larger range 
than Mr. Patrraon*s, as it embraces the laie 
ttatote relating to the Salmon Fisheries."— 



'• The plan of Mr. Oke*s Handy Book b n 
very plain and useful one • • It will be a 
most acceptable addition to the country gentle- 
man's library, and .presents a most intelligible 
guide to the existing Englbh laws on game and 
fish, brought down to the present time,"— 71* 
FUU, 

** To sportsmen, as well as to those magis- 
trates and professional gentlemen who are con- 
cerned in the adminbtratlon of the Game Laws, 
Mr. Oke*s digest and interpretation of the 
various statutes will prove of great assbtance." 
~~Stmntfor4 Mercmry 

** Mr. Oke makes the laws easily compre- 
hended in all their liearings, so that the person 
requiring information will find it at once, and 
thiit in a condensed form. * * It b a work 
that evny sportsman would find useful, now 
that the season b before him and he b anxious 
to know how the law stands under the recent 
acts of parliament.**— >B«0*« Nm MMMager. 

** We recommend justices, landlords and 
others whom it behoves to be well acquainted 
with tlie Game Laws, to supply themselves 
Willi a copy of this work ; they will find every 
requbite information in a small apace and in 
an intelligible form,*'— Cmmiridgt Cknmieh. 



Brandon's Practice of the Mayor's Court 

8vo. 9s. cloth. 

NOTES of PRACTICE of the MAYOR'S COURT of the 
CITY of LONDON in ORDINARY ACTIONS : with the Mayor's Court 
Procedure Act, and the Sections of the several Acts of Parliament applied 
by the Qaecn in Council to that Court. By Woodthobpb Brakdon, Esq., 
of the Middle Temple, Barrister-at-Law. 

** Tbia tientiBe forma a very uaeAU and ne- in which it has been completed will recom- 
oesavy companion for practitionerB of the mend it to everyone who coosaltt iW-'Lam 
Mayiafa Court, and the clear and able mode Timt§, 



» 
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Fry's Specific Performance of Contracts. 

8yo., 16«. cloth. 

A TREATISE on the SPECIFIC PERFORMANCE of 
CONTRACTS, including those of Puhlic Companies, with a Preliminary 
Chapter on the Provisions of the Chancery Amendment Act, 1858. By 
Edwabd Fbt, B.A., of Lincoln's Inn, Esq., Barrister at Law. 



'* It will b« seen what a nuMterl^ srasp th« 
author has taken of his •ofagecU and hu treatment 
of the Tarions parts of it eonally exhibits the hsnd 
of a man who has studied the law as a science. He 
is skilfal in the extraction of ^iaciples, precise 
in the exposition of them, apt in their appucatioo 
to the particular case, hot in all he is thoroayhly 
practical. The practitioner who nses it as a text 
totk will find in it an adTiser who will ull him 
not only what the law la. bat how it may be cn> 
forced/'— Xm» Timu, 

** Mr. Fry's work presenu in a reasonable com- 
pass a larce quantity of modem leanint on the 
safaject ofcontracts, with reference to the com- 
mon remedy br specific performance, and will 
Chns be acceptable to the profession Benerally.'^— 

** There is a closeness and clearness in its style, 
and a latent fulness in the exposition, which not 
only arvne a knowledge of the law. bat of those 
▼anrioff circumstances in human society to which 
the law has to bo applied."- "^ 



** Mr. f^'a elaborate essay appean to exhaust 
the subject, on which he has cited and brouffht 
to bear, with great diiigencc, some 1,500 eases, 
which include those of the latest repoEts.'*-'X«r 
Mmgmsimt mnd RtwUm. 

** Although aorofiMsiooal work. hlasuSdaatlj 
popular in style to be aerrioeable to all persona 
engaged in commercial or joint-atock under- 
taklngs."-n« Tk 



** The law of qteeific performance is a growing 
law just BOW, and the characteristic which 

S>es its special Talue to Mr. Fry 'a work ia, 
at the recent ea aea are as well digested la 
his mind as the lAAmt ones. Mr. Fry's is one of 
the best sptoiniena of the modem law hoek,**^ 
Tkt- 



*'Mr. Fr]f'8 treatise is suociaet ...^ 

henslve, eTidencing patient study, and containing 
sound practical deductions suppinied by prineipla 
and •Blhority.'*^Xitf«l(Mni. 



^^^A^/>^^^^^^^^VW^'N^ 



O'Dowd's Merchant Shipping Act. 

12mo. 7«. 6d. cloth. 

THE MERCHANT SHIPPING AMENDMENT ACT, 

1862 ; with an Introductory Analysb ; an Appendix containing the Statute 
and Incorporated Provisions of antecedent Acts ; a Digest of Cases of Sal- 
vage and Collision, with reference to the newly-extended Jorisdiction ; 
Practical Forms and a copious Index, By Jambs O'Dowd, Esq., Bar- 
rister-at-Law, and Asnstant Solicitor for the Merchant Shipping Department 
of Her Migesty's Customs. 



^^N^^ ^^^^ r\ r\y\^^0 



Oke's New Criminal Acta. 

8yo., 6*. cloth. 

THE NEW CRIMINAL ACTS of 1861, with the Offences, 
Punishments and Procedure, whether punishahle summarily or on indictment, 
alphabetically and tabnlarly arranged. By Gbobob C. Okb, Author of 
the ** Magisterial Synopsis." 



«wM^M^^>M/^^«M^«^«M^^^^' 



Smith's Practice of Gonyeyancmg. 

Post 8vo., 6», cloth. 

AN ELEMENTARY VIEW of the PRACTICE of CON- 
VEYANCING in SOLICITORS' OFFICES ; with an Outline of the 
Proceedings under the Transfer of Land and Declaration of Title Acts, 1802, 
for the use of Articled Clerks. By Edmund Smith, B.A., late of Pembroke 
College, Cambridge. Attorney and Solicitor. 



a. 



MESSRS. BUTTERWORTH, 7, FLEET STREET, E.C. 27 



Wigram on Extrinsic Evidence as to Wills. 

Fourth Edition. 8vo., lis, cloth. 

AN EXAMINATION OF THE RULES OF LAW respecting 
the Admission of EXTRINSIC EVIDENCE in Aid of the INTER- 
PRETATION OF WILLS. By the Right Hon. Sir Jakes Wigram, 
Knt. The Fourth Edition, prepared for the press with the sanction of the 
learned Author, by W. Knox Wigram, M.A., of Lincohi's Inn, Esq., 
Barrister^at-Law. 



** In the Mkbntcd trutlM of Sir James 
Wiin»B. dM rulsa of law an suted, diaeasscd 
lad czplaiacd ia a nanaar which has azcitcd the 



admintJon of every judge who has bad to con 
salt it*'— X#rtf King$Jmm, in m Prhg CotmeU 
JmignunttJulu 8/A, 1858. 



Williams's Common Law Pleading and Practice. 

8?o., 12«. cloth. 

An INTRODUCTION to PRACTICE and PLEADING 
in the SUPERIOR COURTS of LAW, embracing an outline of the 
whole proceedings in an Action at Law, on Motion, and at Judges' Cham- 
bers; together with the Rules of Pleading and Practice, and Forms of all the 
principal Proceedings. By Watkik Williams, Esq., of the Inner Temple, 
Barrister at Law. 

** For the Stndeot Mpecially the book has fea* with a practical treatment of the svhiect, illas- 

t«rc» of peculiar Taloe. it is at the same time trated by forms and examples of the main pro- 

■oantiflc and practical, and throoffhont the work ceedinfs."-n/<arwl. 
there ia a jadieioas union of general principles 



^M^M^lM^^^^^^^^V^^^^^ 



Bainbridge on Mines and Minerals. — Second Edition. 

8yo., 24f. cloth. 

A TREATISE on the LAW of MINES and MINERALS. 
By William Baixbridoe, Esq., F.G.S., of the Inner Temple, Banister 
at Law. Second Edition, carefully revised, and much enlarged by additional 
matter relating to manorial rights — rights of way and water and other mining 
easements^ the sale of mines and shares^the construction of leases— cost 
book and general partnerships — injuries from undermining and inundations — 
barriers and working out of bounds. With an Appendix of Forms and 
Customs and a Glossary of English Mining Terms. 



'*AmooK recent publications has been a 
Second Edition of Mr. Batnbridge's elaborate 
Treatise on the Law of Mines and Minexala." 

" Stnuira to s«7» until the publication of Mr. 
BaSnbrldge's Treatise, there was no law book 
dedicated to a subject so vast, so difficult, and 
inrolving so many interests. No wonder, then, 
that an endeavour to supply the defect should 
have received a cordial welcome, or that, when 
It was found to be so well- done, there should 
be a demand for a second edition of it."-'£ai0 

risMs. 



" Beyond the general revision and incorpo- 
ration of recent decisions, which every New 
Edition implies, the Work has been much im 

5 roved by the addition of much new matter, 
'he Olossar; of Mining Terms is more com* 
plete than any we have seen.'* — Jurist. 

*' We are glad to see that a New Edition of 
this Work, which has become an authority it 
relation to the Law of Mines and Minerals. We 
think that this volume will be serviceable to 
many without the pale of the legal profes- 
sion, it will assuredly be so to lawyers."— 
Law Magazime, 



o 



Davis's Griminal Law Consolidation Acts. 

12mo., lOf. cloth. 

THE NEW CRIMINAL LAW CONSOLIDATION ACTS, 
1861 ; with an Introduction and practical Notes, illnstrated by a copions 
reference to Cases decided by the Court of Criminal AppeaL Together with 
alphabeti<»l Tables of Offences, as well Ihose punishable upon Summary 
Conviction as upon Indictment, and including the Offences under the New 
Bankruptcy Act, so arranged as to present at one view the particular Offence, 
the Old or New Statute upon which it is founded, and the Limits of Poniah- 
ment; and a full Index. By Jambs Edward Davis, Esq., Bazrister- 
at-Law. 

*' This U a carafolly prepared edition of tke like mumcr. There can b« no donbt that Mr. 

Hew Criminal L«w Consolidation Acta, and will Daria's edition of the New Criminal tftatntea 

be found extremely nseful for practical porpoaes- will prove very aerviceable both to mMistratea 

The name of Mr. Davis will be a sufficient and theprofesaiOB/'--£«wlf«f«iMW«iM£mOT. 
guarantee that the woiA has been done in a lawyer- 
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Powell's Law of Inland Gamers. — Second 

Syo., lie. cloth. 

THE LAW OF INLAND CARRIERS, especially as regu- 
lated by the Railway and Canal Traffic Act, 1854. By Edmund Powsll, 
Esq., of Lincoln College, Ozon, M.A., and of the Wefitern Circuit, Barrister 
at Law, Author of ** Principles and Practice of the Law of Evidence/' 
Second Edition, almost re-wntten. 



«i 



The treatiae before us states the law of which it aspires to baoouei the text book on the Law of 

Carriers."— 'X«w Tiimu. 
** The subject of this treatise ia not indeed a 



it treata ably and clearly, and contain* a good 

index."— S0/tc«tf*r#*JininM/. . ^. 

" Mr. Poweira writing is sinfQlarly precise and larn one^ bat it has been «ot op by Mr. Powell 

condensed , withont being at all dry, as those who with considerable care, acdcontains amnle notice 

have read his admirable Book of Evidence will of the moet recent oases and authorities."— %fMr*#/, 

attest. It will be seen, from our outline of the '* The two chapters on the Railway and Canal 

contents, how exhanstiTely the subject has been Traffic Act, ISflo. are unite new, and iha recent 

treated, and that it ia enutled to be, that which cases under the proyiMona of that statute art 

analyaed in lucid laDguaffa."—^** Mmgmwimt 



^^^^^^/V/W^V/^/V-WVriS*. 
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Shelford on the Law of Railways. — Third Edition. 

Royal 12mo. 80f. cloth. 

THE LAW of RAILWAYS, including the Three General Con- 
flolidation Acts, 1846. and the other General Acts for regnlating Rail- 
ways in England and Ireland to the present Time, with copious Notes of 
Decided Cases on their Constmction, including the Rights and Liabilities of 
Shareholders, Allottees of Shares, and Provisional Committee-men, with 
Forms, kc By Lbonabd Shelfobd, Esq., of the Middle Temple, Barrister 
at Law. Third Edition. 

** Mr. Shelford haa looff linoe established im- aaonf the bestof hispcrfomanceaiaad a eareftil 

plicit confidence iu the accuracy, fulness and examtnatieo of this edition wiU fully vtxraat hia 

Eractical utility of every book to which his name announcement that the new matter ia importattt 

I attached. His Law of Kailvays has lonf been and eatansive."-- Xov Jlivasnw. 



Phillips on the Law of Lonacy. 

Post 8yo., 18«. cloth. 

THE LAW CONCERNING LUNATICS, IDIOTS and 
PERSONS of UNSOUND HIND. By Chablbs Palmbb Phillips, 
M.A., of Lincoln's Inn, Esq., Barrister at Leiw, and Secretary to the Com- 
missioners of Lunacy. 

'*Mr. C. p. Phillips has in his very complete, **The work is one on which the muihor haa 

elaborate and useful ▼olume presented us with an cTidcntly bestowed neat pains, and which not 

excellent view of the present law as well as the only benrs the mark of trent applicatioo and 

practice relating to lunacy.'*— £«» 3£mgmgims mnd research, but which shows a familiarity with the 

Jteoiev. sttb9ect.'*^Aifii«« of tkt Ptmet. 



Catler on Eogliah, Soman, Hindn and Mahommedan Law. 

On the Study of the English, Roman, Hindu and Mahommedan Legal 
Systems^ with especial regard to their ealient pointB of Agreement and 
Difierence: being a Lecture delivered at King's College, London. By 
JoHit* CuTLBR, B.A., of Lincoln's Inn, Barrister at Law, Professor of 
English Law end Jarispradence, and Professor of Indian Jurisprudence, 
at King's College, London. 8vo. U, sewed. 

A General Catalo^e of all Modem Law Works now on Sale by 

Messrs. Bdttbbworth, with a Chronological List of all the Reports from 
the earliest Period to the present Time, and an Index of Subjects for con- 
yenience of Reference : intended as a Guide to Purchasers. 8yo. 1 j. sewed. 
( Qratut to Purehaaers,) 

The Privilege of Beligions Confeflrions in English Conrts of 

Justice considered in a Letter to a Friend. By Edwabd Badblet, Esq., 
M.A., Barrister at Law. Svo. 28, sewed. 

Sharkey's Hand Book of the Praotioe of Election Committees. 

With an Appendix of Forms and Precedents. By P. Burhowbb Shabkbt, 
Solicitor and Parliamentary Agent Second Edition. 12mo. lOt. 6d, cloth. 

Hamel*s International Law, in connexion with Mnnicipal Statutes 

relating to the Commerce, Rights and Liabilities of the Subjects of Neutral 
States pending Foreign War; considered with reference to the Case of the 
Alexandra, seized under the provisions of the Foreign Enlistment Act. By 
Fbux Harobayb Hambl, Barrister at Law. Post 8yo. 3$, boards. 

Franoillon*s Lectures, Elementary and Familiar, on English Law. 
FzBST and Sboond Sbbibs. By Jambs Framoillon, Esq., County Court 

Judge. 2 vols. 8vo. Ss, each, doth 

Ventrals and Belligerents : also The Trent and San Jacinto : 

Papers read at tlie Juridical Society. By Charlbs Clark, Esq., Barristei 
at Law. 8vo. Is, each, sewed. 

Pearce^s Guide to the Inns of Court and Chanoery; with 
Notices of their Ancient Discipline, Customs and Entertainments; an 
Account of the Eminent Men of Lincoki's Inn, the Inner Temple, the 
Middle Temple, and Gray's Inn, &c. ; together with the Regulations as to 
the Admission of Students, Keeping Terms, Call to the Bar, Ice By 
RoBBRT R. Pbarcb, Esq., of Gray's Inn, Barrister at Law. 8vo. Qs. doth. 

Bristowe*s Local Ooyemment Aot, 1868, 21 ft 22 Tiot e. 98 ; 

with Notes; an Appendix of Cases decided upon the Public Health Act, 
1848 ; and a copious Index. By S. B. Bristowb, Esq., of the Inner 
Temple, Barrister-at-Law. 12mo. 2$. 6d. cloth. 

The Laws of Barbados. (By Authority.) Boyal Sto. 218. oloth. 
La Marehant's Beport of Proeeedings of the Honse of Lords 

on the Claims to the Barony of Gardner, with an Appendix of Cases illos- 
trative of the Law of Legitimacy. By Sir Dbhis Lb Mabohamt, of 
Lincoln's Inn, Barrister at Law. 8vo. 18t. boards. 
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Hornuui's Treatise on fhe Law and Praotice relating to Letters 

Patent for Inyentions as altered and amended by Statutes 16 k 10 Viet. c. 83, 
and 12 & 18 Vict. c. 109. By John Paxton Nobman, M.A., Barrister 
at Law. Post 8vo., 7$. Qd,, cloth. 

,Oray*s Treatise on the Law of Costs in Actions and other Proceed 

ngs in the Courts of Common Law at Westminster. By John Gkat, Esq., 
of the Middle Temple, Barrister at Law. 8vo., 21s. cloth. 

The Sonth Australian System of Conveyancing by Begistration 

of Tide. By Robbbt R. Tobrens and Hbmbt Gawlbb, Esq., Barrister, 
8vo., 4s. half doth. 

On the Amendment of the Law of Evidence, in order to admit the 

Testimony of Parties in all Civil Suits, and of Defendants in Criminal Trials. 
By Alfbbd Waddiloyb, D.CL. 8vo. 6d. sewed. 

The Practice of the Ecclesiastical Conrts, with Forms and Tables 

of Costs. By H. C. Cootb, F.S.A., Proctor in Doctors' Commons, kc, 
8vo. 28f . boards. 

Baker's Compendinm of the Statutes, Cases and Decisions af 

fecting the Office of Coroner. By William Bakbb, Coroner of Middlesex. 
12mo. 7s. cloth. 

Brandfs Law, Practice and Procednre of Divorce and Katri- 

monial Causes ; with Precedents. By William Bbandt, Esq., Barrister 
at Law. 12mo. 7s. 6d. boards. 



A Brief Memoir of Lord Lyndhnrst By William Sidney Gibson, 

Esq., M.A., Barrister at Law, of Lincoln's Inn. 8vo., Is. sewed 

A Memoir of Mr. Jnstice Talfonrd. By a Member of the Oxford 

Circuit Reprinted from the Law Magazine. 8vo., Is. sewed. 

A Beport of the Bread Street Ward Scrutiny; with Intro- 
ductory Observations, a Copy of the Poll, and a Digest of the Evidence, 
Arguments, and Decisions in each Case. By W. T. Halt, Esq., Barrister 
at Law. 12mo. 4s. boards. 

Greening's Forms of Declarations, Pleadings and other Phh 

ceedings in the Superior Courts of Common Law, with the Common Law 
Procedure Act, and other Statutes ; Table of Officers' Fees ; and the New 
Rules of Practice and Pleading, with Notes. By Hbnby Gbbbniko, Esq., 
Special Pleader. Second Edition. 12mo. 10s. 6d, boards. 

A Practical Treatise on the Law of Tolls ; and therein of Tolls 

Thorough and Traverse ; Fair and Market Tolls ; Canal, Ferry, Port and 
Harbour Tolls; Turnpike Tolls; Rateability of Tolls; Exemption from 
Tolls; Remedies and Evidence in Actions for Tolls. By Fbbdsbick 
GxjvviVQf Esq. of Lincoln's Inn, Barrister at Law. 9s. boards* 

Bowditch's Treatise on the History, Sevenne Laws, and Oorem- 

ment of the Isles of Jersey and Guernsey, to which is added the recent Acts 
as to Smuggling, Customs and Trade of the Isle of Man and the Channel 
Islands, Forms, Costs, &c. By J. BowDrrCH, Solicitor. 8vo. 3s. 6rf. sewed. I 
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Stepben'a Common Law Proaednre Act, 1860 (23 ft 84 Tiot 
e. 126, frith Notes, aod an iDtroduction. By lutss Stbfbxii, LL.D., 
B«rriMer at Iaw, and Editor of " Stephen's Commentariea." 8vo. fij. cloth. 

Pnlliog'B Practical Gompendiam of the Law and Usage of 
Mercantile AceoDiits : describing the varioas Rules of Law affecting them, 
tlui ordinary Hode in which they are entered in Accoant Books, and the 
Tirions Fonns of Proceeding, and Roles of Pleading, and Evidence for their 
iBTntigatioii, at Common Law, in Eqnity, Bankniptiiy and Insolvency, 
or by Arbitration. With a SnppLuiKirr, containing the Law of Joint 
Stock Companies' Acconnts, and the Legal Regulations for their Ai^ust- 
ment under the Winding-up Acts of 1848 and 1849. By Ai.EXAi<DBa 
Polling, Esq, of the Inner Temple, Barrister at Law, I'Smo, 9t. boards. 

Isigh'a Abridgment of the Law of Hisi Prim. By P, Brady 
Lbioh, of the Inner Temple, Barrister at Law. 2 vols. 8fo. £2: 8«. boards. 

Warren's Mantial of the Parllamentaiy Election Law of the 
United Kingdom, with reference to the Condnct of Elections, and the 
SegistratioD Court By Sam hsl WAnnxir, D.C.L., Q.C. One thick vol. 
royal 12mo. 25*. cloth. 

Wairen'B Manual of the Law and Practice of Eleotion Com- 
nittees. By Samubi. Wabbbn, D.C.L., Q.C. Royal 12mo., 16*. cloth. 

A Complete Collection of the Treatiei and Convnitionj, and 

Sedprocal Regulations, at present subsisting between Great Britain and 
Foreign Powers. By Lewis Hxhtslbt, Esq. Librarian and Keeper of 
the Papers, Foreign Office. Vols. 1 to 11, 8vo. £13: 1S«. boards. 

Sr. Deane'i Law of Blockade, as contained in the Tndgmenti 
of Dr. Lnshington and the Cases on Bloekade decided during 1854. By 
J. P. DsAiri, D.C.L.j Advocate in Doctors' Commons. 6vo. 10*. doth. 

Drainage of Land: How to procure Ont&lla by Hew Drains, or 
the Improvement of Existing Drains, in the Lands of an A4joining Owner, 
under the Act of 24 It 26 Vict, cap, 133. By J. Wk. Wilaom, Solicitor. 
8to., If. sewed. 

Bewell'i Treatise on the law of Sheriff, with Practical Forms 
and Precedents. By Riohabd Clirkb Sbwxll, Esq., D.C.L., Barrister 
at Law. 8vo. 21«. boards. 

The Law relating to Iransaotioni on the Stock Exchange. 

By HmBT KxTSBB, Esq., Barrister at Law. ISmo., 8s. cloth. 

SeweU's Xonicipal Corporation Aoti, fi ft 6 WilL 4, c, 76, and 
6&7 WilL4,ccl03, 104, 105, with Notes, and Index. By B. C. Sbwkll, 
E«|., Barrister at Law. 12mo. 9«. boards. 

laiiaa Civil Code. The Indian Sncoetiion Act, 1865, with Intro- 
duction, Synopus, and Oeneral Index. By Edwabd Htde, M.A., uf tlii' 
loner Temple, Barrister at Law, 8ro. 10s. cloth. 




Philliinore's Commentaries on International Law. By Sir Eobert 

PHiLXJMOBBy Knt.| Queen's Advoeate. 4 vols. 8vo. £5 cloth. 

Soriyen*8 Supplement to the Third Edition of TreatiBe on Copy- 
hold, Castomary-Freeboldy and ancient Demesne Tenure. By John SoBivBKy 
Seijeant at Law. Royal 8vo. 18«. Hoards. 

A Les^igraphical Chart of Landed Property in England from 

the time of the Saxons to the present ^ra. By Ghablbs Fbabke, £^-> 
Barrister at Law. On a lai^e sheet, 6$. coloured. 

Dwyer*8 Compendium of the Principal Laws and Segulations 

relating to the Militia of Great Britain and Ireland 12mo. 5^. 63. doth. 

The Common Law of Kent; or the Customi of Oavelkind. 

With an Appendix concerning Borough English. By T. Robinson, Em]. 
Thibd Edition, with Notes and ^ferences to modem Audiorities, by 
John Wilson, Esq. Barrister at Law. 8vo. 18«. boards. 

The Marriage and Eegistration Acts, 6 & 7 WilL 4, caps. 

85,86; with Instructions, Forms, and Practical Directions for the Use ot 
Officiating Ministers, Superintendent Registrars, Registrars. The Acts of 
1887, viz. 7 Will. 4, c. 1, and 1 Vict c. 22, with Notes and Obsetvations ; 
and a full Index. By John Soutuxbdbn Bubn, Esq., Secretary to the 
Camndmofu 12mo. &. 6c^. boards. 

A Treatise on the Law of Oaming, Horse-Baoing, and Wagers. 

By Fbbdbbio Edwabds, Esq., Barrister at Law. 12mo. ft«. cloth. 

Earners Laws of the Cnstoms, oonsolidated by direction of the 

Lords Commissiotters of her Majesty's Treasury, under die Acts of 1868 and 
1864 ; with a Commentary, containing Practical Forms, Notes of Decisions 
in Leading Customs Cases, Appendix of Acts, and a copious Index. Bv 
Fblix John Hambl, Esq., Solicitor for her Majesty's Customs. 1 vox. 
royal 8yo. 16f. doth. 



A Digest of Principles of English Law ; arranged in the order 

of the Code Napoleon, with an Historical Introduction. By Gbobob 
Blaju«and, Esq. Royal 8yo. £1 : 4<. boards. 

The Law Stndent's Gnide ; oontaining an Historical Treatise on 

each of the Inns of Court, with their Rules and Customs respecting Admis- 
sion, Keeping Terras, Call to the Bar, Chambers, &c.. Remarks on the 
Jurisdiction of the Benchers, Observations on the Study of the Law, and 
other useful Information. By P. B. Lbigh, Esq. of Gmy's Inn, Barrister 
at Law. 12mo. 6«. boards. 

A TreatiM on the Law of Commerce and Manufkotores, and 

the Contracts relating thereto; with an Appendix of Treaties, Statutes, and 
Precedents. By Jobbph Chittt, Esq. Barrister at Law. 4 vols, royal 
8yo. £0 : 8*. boards. 

Bheppard's Tonchstone of Common Assurances, being a Plain 

and Familar Treatise on Conveyancing, with Copious Notes, Table of Cases, 

%uid extensive Analytical Index. The Eiehth Edition, by Eomond Gibson 

Athbblbt, of Lincoln's Inn, Barrister at Law. 2 vols, royal 8vo. 10«. boards. 

Gibson's Letter to the Lord Chancellor on Bantamptpy Beform, 

1867. Post 8vo. Is. sewed. 



Jamaica Biot— The Caie of George William Gordon. With Pre- 
liminary Obflervations on the Jamaica Riot of October 11, 1865. By 
B. T. WiLUAMSy Esq., M.A., Barrister at Law. 8vo. 2«. aewed. 



Anitey's Pleader's Guide; a Didactio Poem, in Two Parts. 

The Eighth Edition. 12mo. 7«. boards. 

Hardy's Catalogne of Lords Chancellors, Keepers of fhe Great Seal, 

and Principal Officers of the High Court of Chancery. By Thomas 
DuFFUS Habdt, Assistant Keeper of Records. Royal 8yo. 20f. cloth. 
(Only 260 copies printed.) 

An Essay on Charitable Trusts, nnder fhe Charitable Trusts 

Act, 1853. By Hsnbt John Ptb, Esq. Post Sto. fkL sewed. 

A Practioal Treatise on Life Assurance ; in which fhe Statutes, 

^., affecting unincorporated Joint Stock Companies are briefly considered 
and explains. Sboond Edition. By Frsdbrick Blaynst, Esq., 
Author of A Treatise on Life Annuities.'^ 12mo. 7$, boards. 

Pothier*s Treatise on the Contract of Partnership : with fhe 

Ciyil Code and Code of Commerce relating to this Subject, in the same 
Order. Translated from the French. By O. D. Tudob, Esq., Barrister. 
8yo., 6«. doth. 



Browne's Practical Treatise on Actions at Law, embracing the 

sabiects of Notice of Action ; Limitation of Actions ; necessary Parties to 
and proper Forms of Actions, the Consequence of Mistake therein ; and the 
Law of Costs with reference to Damages. By R. J. Bbownb, Esq., of 
Lincohi's Inn, Special Pleader. 8yo., Iw. boards. 

Burder v- Heath. Judgment deliyered on If ovember 2, 1861* 
by the Riffht Honorable SnPHBN Lushinoton, D.C.L., Dean of the 
Arches. Ailio^ Is. sewed. 

The Judgment of the Bight Eon. Dr. Lushington, D.CX., ftc ftc 

delivered in the Consistory Court of the Bishop of London, in the cases of 
Westerton aeainst Liddell (clerk) and Home and others, and Beale against 
Lidddl (clerk) and Parke and Evans, on December 6th, 1856. Edited by 
A. F. Baypobd, D.CL. Royal 8yo. 2s. fkL sewed. 

The Judgment of the Dean of the Arohes, also the Judgment of 

the PRIVY COUNCIL, in Liddell (clerk), and Home and others agaiost 
Westerton, and Liddell (derk) and Park and Evans against Real. Edited 
by A. F. Batfobd, LL.D. : and with an elaborate aiudytieal Index to the 
whole of the Judgments in these Cases. Royal Svo., 3t. 6d» sewed. 

The Case of Long «• Bishop of Cape Town* emhracing the opinions 

of the Judees of Colonial Court hitherto unpublished, together with the de- 
cision of toe Privy Council, and Preliminary Observations by the Editor. 
Royal 8vo., 6«. sewed. 

Hamel*s Law of Sitnalism in the United Chureh of England and 

Ireland. With Practical Suggestions for Amendment of the Law, and a 
Form of Bill for that purpose. By F. Haboavb Hamsl^ Esq., of the 
Inner Temple, Barrister at Law. Post Svo. If. sewed. 

Lewis's Beetion Xanual for England and Wales, with the 

Statutes, Notes & Precedents. By C. E. Lxwis, Solicitor. 12mo., 6f. boards. 
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(Sets of the Law Journal Reports in all the Conrts from 1823 to the 
present time, embracing both the Old and New Seriei, are constantly kept in stock, 
and estimates for the same, in capital condition, will be forwarded on application.) 

House of Lords Beports. 

The HOUSE of LORDS CASES on APPEALS and WRITS OF 
ERROR and CLAIMS of PEERAGE. By Charles Clark, Esq., of the 
Middle Temple, Barrister at Law. Complete in 11 Volt., containing all the 
Cases from 1847 to 1866. 

Probate, Bivoroe Court and Matrimonial Canses Beports. 

REPORTS of GASES decided in HER MAJESTY'S NEW COURT of 
PROBATE, and in the COURT for DIVORCE and MATRIMONIAL CAUSES, 
commencing Hilary Term, 1858. By Dr. Swabet, D.C.L., Advocate, and 
Dr. Tristram, D.C.L., Advocate. Vols. L» II. and III., and VoL IV. Part I., 
containing all the Cases decided from 1858 to 1865, price £S : 4«. 6d. sewed. 

Br. Bobinson*8 Hew Admiralty Seports. 

REPORTS of CASES argued and determined in the HIGH COURT 
of ADMIRALTY. By William Robinson, D.C.L. Advocate. 

In 8 Vols., containing Cases decided from 1838 to 1850. £4 : 7<> sewed. 

Dr. Swabey^s Admiralty Beports. 

REPORTS of CASES detennined in the HIGH COURT of ADMI- 
RALTY, from 1855 to 1859. By M. C. Merttins Swabet» D.C.L., Advocate. 
One Vol., price d4#. sewed. 

Temon Lnshington's Admiralty Reports. 

REPORTS of CASES decided in the HIGH COURT of ADMIRALTY 
OF ENGLAND, and on APPEAL to the PRIVY COUNCIL. By Vernon 
LusHiNOTON, Esq., Barrister at Law. One vol., 50f. sewed, containing cases from 
1859 to 1862. 

Browning and Lnshington's Admiralty Beports. 

REPORTS of CASES decided in the HIGH COURT of ADMIRALTY 
of England, and on Appeal to the Privy Council, 1868 — 1865. By Ernst Browning 
and Vernon Lushington, Esquires, of the Inner Temple, Barristers at Law. 

Part l.y price I2t, These Reports are in continuation of those by Mr. Lush- 
ington, and will comprise the Cases to the end of Trinity Term, 1865. 

Bankruptcy Beports 

Gltn and Jameson— 1821 to 1828. 2 Vols. 
Montagu and Macarthur~1828 to 1880. 1 Vol. 
Montagu— 1830 to 1882. 1 Vol. 
Montagu and Bligh^1832 to 1888. 1 Vol. 
Montagu and Ayrton — 1838 to 1888. .3 Vols. 
Montagu and Cbittt- 1838 to 1840. 1 Vol. 
Montagu, Deacon, and De Gbx — 1840 to 1844. 3 Vols. 
FoNBLANQUB's (CommissioDerB* Courts)— 1849 to 1852. 3 Parts. 

Common Pleas. 

ScoTT'8-1843 to 1845. Vol. VII. ParU IV. and V., and VoL VIIL 
Manning, Granger and Scott — 1851 to 1852. Vol.X. Parts IV. and V., and 
Vol. XI. 



Common Pleas Begistration Appeals. 

PiGOT AND RODW ELL— 1843 to 1845. 1 Vol. 

Ezoheqner. 

Price— 1822 to 1824. Vols. XL, XII., XIII. 

Chanoery. 

Brown by Belt— 1778 to 1794b 4 Vols. 

Chanoery in IrelancL 

Schoalbs AND Leproy— temp. Lord Redesdale — 1802 to 1806. 2 Vols. 
Ball and Bbattt— temp. Lord Manners— 1807 to 1814. 2 Vols. 
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HaU) JBovks pvpparing for ipiibliratioiu 



The Law of the Building of Chnrchet. Parsonages and Sohools, 

81 (I of the DivUton of Parishes and Placi'it. 'By Charli'.s Francis Tkuwcr, 
M.A., of the Inner Temple, Esq., Barri ter at Law, anil I.tte Fellow of Kxetcr 
('oltege. Oxford, late Secretary of Preseutaiions to Lord Chancellor Westbury. 
In post 8vo. 

Mr. Seijeant Scriven's Treatise on Copyhold, Customary-Freehold 

and Ancient Demesne Tenure. — The Fifth Edition. By Hknry Stalman, 
£si|., of tlie Inner Temple, Barrister at Law. Abridfj^ed in 1 vol. royal 8vo. 

The Commentaries of Gkdns on fhe Boman Law: ^itb an English 

Translation and Annotations. By Frederick Tompkins, Esq., M.A., D.C.L., 
and William Georue Lemon, Esq., LL.B., Barristers at Law, of Lincoln's 
Inn. In 8vo. 

The Institutes of fhe BiOman Law. P&rt L The Sources of the Roman 

Law and its extenial History till the decline of the Ea!«tern and Western Empires. 
By Frederick Tompkins, Esq., M.A., D.C.L., Banister at Law, of Lincoln's 
Inn. (To be completed in 3 parts royal 8vo.) 

! Fisher's Law of Mortgage and other Seourities upon Property, 

and of the Priorities of Incumbiancers. Second Edition. In 1 vol. roy. &vo. 

A CoUeotion of Mortgage Precedents iqid Forms of Decrees, in- 
tended as a Companion Volume to the General Law of Mortgajie. — By W. 11. 
FitkiiER, Eiiq., of Lincoln's Inn, Barri&tfr at Law. In 1 vol. royal 8vo. 

A Treatise on the Law of Wreck and Salvage.- By James 0*Dowd, 

K-q., of Gray's Inn, Barrister at Law, and Assistant Solicitor fur the Merchant 
.Shipping Department of the Customs. 

A Treatise on the Law of Criminal Procedure.— By James E. Davis, 

Esq., Barrister at Law, and James Hemp, Esq., Clerk to the Court of Criminal 
Appeal. In I vol.8vo. 

The Practice of the Court for Divorce and Matrimonial Causes. 

ByTuoMAS Hutchinson Trisiram, D.C.L., Advocate in Doctors' Commons 
and of the Inner Temple. In 8vo. 

A Selection of Equity Maxims; classified and illustrated.— By 

Joseph Napier Higgins, Esq., of Lincoln's Inn, Barrister at Law. In one 
Vol. 8vo. 

A Digested Index to all the Beports in the House of Lords from the 

commencement of the Series by Dow in 1814 to the present time, intended as a 
Supplementary Volume to Clark's House of Lord's Cases. By Charlls Clark, 
£s|, of the Middle Temple, Barrbter at Law. lu I vol. royal 8vi/. 

Chitty, jun., Precedents of Pleading. —Third Edition. Pun 2 (com- 
pleting the work). Royal 8vo. 

Swabey and Tristram's Probate and Divorce Beports.— Vol iv. 

Part II., completing the Series. 

Browning and Lushington's Admiralty Reports.~VuL I. Pun II. 

law Magazine and Law Beview for May.— No. 45, N S. 

Rallilay*s Law Examination Reporter.— No. 6, for Easter, 1867. 
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Cl)£ lato) i$laga|tne antr 3Lato Mebteto. 

(NEW SERIES.! 
PablMtil QmarlfTlg in Febivart, Hat, Auouit & NovEaisa, at St. 
The too Quaetehlt OsaANs of the I^g>l Poblk, mud of thoM eoncemcd in ihe 
■dminiairatioD Bod enaciment of ihe Law* of the United KinKdotn, tia*«, WDce 
May, 1B56, with great advantage, been amslganiated under one management — that 
at the Editor oT the Lao Haoazihb. From that time to the preaent, it haa beep 
the endeavour of the puUIihera to redeem the pledge tbea given, lliat ihia 
periodical ahould be rendered worthy of the aupport of the practiaing lanyer— 
whether bairiater or aolicitoT — ofthejuriil, the legialator, and the m 



EleMonJ anotrj sad Cor- 



London : pnblished by Ueaara. BirrrBswoBTH, 7, Reet Street, Law 
Publisher* to the Queen'a most escellent Hajeaty, to care of whom all com- 
municatloiiB for the Editor maj be addrcMed, and advertiaement* btendad 
u ihonld be aent. 



* An AnDual Subacription of 20i., t( paid in adTance to the Publiaheia, will 
enHire the Law Maoaiihb add RBVtBtrbeingaenlFoat free to any part of the 
Kingdom for the period of One Year, or it may be ordered of any Bookaeller. 



Imprinted at London, 
nvmber Setien in Mete streie within Temple barre, 

whylom the aigne of the Hande and starre, 

and the Hovse where liued Richard Tottel, 

printtr ig Aptnal patents of t^( bahtt at t^t Comman UfDi 

in tlie aeueral Reigni of 

Kng Edn), Vt. and oj Ihe qctnet Marye and Eliiaheth. 
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